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STATEMENT OF JURISDICTION
The Utah Supreme Court has appellate jurisdiction of this
matter pursuant to Utah Code Ann. § 78-2-2(3)(j).
ISSUE PRESENTED FOR REVIEW
Was the trial court's granting of summ&ry judgment in favor of
State Farm Fire and Casualty Company (hereinafter State Farm)
correct because:
a.

State Farads policy of insurance issued to Phillip A. Alf

and Kathryn B. Alf (hereinafter Alfs) provided no coverage for the
loss claimed by Alfs; and
b.

There is no basis for a bad faith and/or punitive damages

claim against State Farm regardless of the answer to issue (a).
Standard of Review:

No genuine issue of material fact and

review trial court's legal conclusions for correctness. Provo Citv
Corp. v. State of Utah. 795 P.2d 1120 (Utah 1990); Pixton v. State
Farm Mut. Auto. Ins. Co.. 809 P.2d 746 (Utah App. 1991).
RULES WHOSE INTERPRETATION IS DETERMINATIVE
1.

Rule 56, U.R.C.P.;

2.

Utah Rules of Appellate Procedure, Rule 24;

3.

Utah Rules of Appellate Procedure, Rule 33.

A copy of these rules are attached hereto as Addendum 1.
STATEMENT OF CA8E
A.

Nature of the Case, course of Proceedings, and Disposition in
the Trial Court
This case was filed on October 3, 1989.

hereinafter R., 2)

(Record on Appeal,

Alfs sought damages for an alleged breach of
1

contract under a first-party insurance policy issued to Alfs by
State Farm, and Alfs further sought consequential and punitive
damages alleging State Farm acted in bad faith in refusing to pay
plaintiffs' first-party insurance claim.

(R. 2-8)

State Farm moved for summary judgment on February 3, 1990.
(R. 3 6-37) Judge Raymond S. Uno granted State Farm's motion, and
summary judgment was entered in favor of State Farm on November 14,
1990.

(R. 98-99)

Addendum

2.

A copy of the summary judgment is attached as

Judge

Uno

also

entered

Findings

of

Fact and

Conclusions of Law with respect to said summary judgment on
November 14, 1990.

(R. 102-104)

A copy of the Findings of Fact

and Conclusions of Law is attached as Addendum

3.

In his

conclusions of law, Judge Uno specifically found that there was no
coverage for Alfs' alleged losses under the policy of insurance
issued by State Farm.

(R. 104)

The trial court granted State Farm's motion for summary
judgment on the basis of a stipulated statement of facts agreed to
by both parties.

(R. 40-41) A copy of the stipulated statement of

facts is attached as Addendum 4.
B.

Statement of Facts
The stipulated, undisputed statement of facts are set forth on

page 7 of Alfs' brief and are agreed to by State Farm.
The following additional facts are relevant:
Alfs' insurance policy with State Farm, a copy of which is
attached to and incorporated by reference as a part of the

2

stipulated statement of facts (R. 40-41), contains the following
language under Section 1 —

Losses Not Ins^ed:

2. We do not insure under any coverage
for any loss which would not have occurred in
the absence of one or more of the following
excluded events. We do not insure for such
loss regardless of:
(a) the cause of the
excluded event; or (b) other causes of the
loss; or (c) whether other causes acted
concurrently or in any sequence with the
excluded event to produce the lops:
* * * *

b. Earth Movement, meaning the sinking,
rising, shifting, expanding or contracting of
earth, whether combined with water or not.
(R. 40-41, Exhibit A, p. 9)
Subparagraph 2 of Section 1 — Losses Not Insured, quoted above is
commonly referred to as the "lead-in" clause.
State Farm also concurs in Alfs' statement of fact paragraph
i found on page 8 of Alfs' brief.
In granting State Farm's motion for summary judgment, Judge
Uno followed the Utah Court of Appeals case of Village Inn
Apartments v. State Farm Fire and Casualty Co., 790 P.2d 581 (Utah
App. 1990).

(R. 104)
SUMMARY OF ARGUMENTS

1.

On the basis of the undisputed, stipulated material

facts, State Farm was entitled to, and this Court should affirm,
summary judgment because:
A.
face.

The "lead-in" clause is clear and unambiguous on its

It is not an exclusion of otherwise Available coverage, but

clearly defines the parameters of coverage.
3

Those parameters do

not include losses which would not have occurred in the absence of
earth movement, regardless of the cause of the earth movement or
whether other causes acted concurrently or in any sequence to
produce the loss. Without question, the loss claimed by Alfs would
not have occurred in the absence of earth movement and, therefore,
their claim falls within the definition of "Losses Not Insured."
B.

The Utah Court of Appeals' decision in Village Inn

Apartments v. State Farm Fire and Casualty Co., supra, is directly
on point, involving the exact same policy provisions. The Court of
Appeals' analysis is accurate and persuasive, and should be adopted
by this Court.

Village Inn Apartments did not rely solely on the

California case of State Farm Fire and Casualty Co. v. Martin, 668
F.Supp. 1379 (CD. Cal. 1987), aff^d, 872 F.2d 319 (9th Cir. 1989),
for its conclusion or analysis.

Whether Martin is good law in

California or not is irrelevant to this Court's interpretation of
the policy language at issue.
C.

There is no basis whatsoever for a bad faith claim

or a punitive damages claim against State Farm.

So long as an

issue is fairly debatable, there can be no bad faith.

In light of

the Court of Appeals' decision in Village Inn Apartments and the
clear language of the policy, there can be no question that the
interpretation of the lead-in clause was at the very least fairly
debatable.
first-party

In addition, no punitive damages can be awarded in a
insurance bad

faith claim

4

because

it

involves a

contract, not a tort claim. Alfs have not Asserted any independent
tortious conduct against State Farm.
2.

Under Rules 24 and 33, Utah Rules of Appellate Procedure,

Alfs' request for attorney's fees and ccjst on appeal should be
denied.
ARGUMENT
POINT I.
SUMMARY JUDGMENT WAS PROPERLY GRANTED BECAUSE
THE STATE FARM POLICY, AS A MATTER OF LAW,
DOES NOT PROVIDE COVERAGE FOR ALFS' ALLEGED
LOSS.
A.

Alfs' Claimed Loss Falls Clearly Within the Unambiguous Policy
rec Under the Undisputed,
Provision Identifying Losses Not Insured
Stipulated Facts
Summary judgment is properly granted where there are no

genuine issues of material fact and the moving party is entitled to
judgment as a matter of law. Pixton v. State Farm Mut. Auto. Ins.
Co., supra.

There are no genuine issues qf material fact in this

case because the parties stipulated to the facts. The facts of the
incident giving rise to Alfs' claimed loss Recurred on February 15,
1989, when the main water line to Alfs7 home froze and burst in an
area where the line ran under a tennis coijrt. As a result of the
freezing and bursting of the water line, water escaped from the
line and washed away soil, thus undermihing the tennis court,
driveway, fences, and other structures resulting in the damage
claimed by Alfs.

(See R. 41)

On the qasis of the undisputed

facts, the damage claimed by Alfs was proximately caused by earth
movement (the washing away of soil).

The policy clearly does not

cover such a loss. Section 1 — Losses Insured states: "We insure
for accidental direct physical loss to the property described in
Coverage A, except as provided in Section 1 — Losses Not Insured.
(R. 40-41, Exhibit A, p. 7) Thus, the policy itself states without
question that the scope of Losses Insured is subject to the
statement of the Losses Not Insured.
The "lead-in" clause, which is paragraph 2 of Section 1

—

Losses Not Insured, clearly indicates there is no coverage for a
loss which would not have occurred

in the absence of earth

movement. Moreover, the "lead-in" clause states unequivocally that
such loss is not covered regardless of what caused the earth
movement, whether there were other causes contributing to the loss
in addition to earth movement, and whether other causes acted
concurrently or in sequence with earth movement to produce the
loss.

(See R. 40-41, Exhibit A, p. 9)

Furthermore, the washing

away of soil, which occurred in this case clearly falls within the
definition of earth movement under the policy, which includes
sinking, rising, shifting, expanding or contracting of the earth,
whether combined with water or not.
B.

(Id.)

Village Inn Apartments v. state Farm Fire and casualty is
Persuasive and Should be Adopted by This Court
The facts in Village Inn Apartments are remarkably similar to

those

in the

instant case.

In Village

Inn Apartments, an

underground water pipe ruptured and the water which was released
"saturated

the

soil

beneath

the

6

apartments

and

caused

the

foundation . . . to settle almost 8 inches" resulting in estimated
repair costs of $70,000.

790 P.2d at 582.

Plaintiffs had an insurance policy bn the apartments with
State Farm and made a claim for the loss.

State Farm denied the

claim, and plaintiffs filed suit seeking a declaration that the
loss was covered and also claiming State Farm had breached the
insurance contract and breached its "duty to settle claims in good
faith."

Id.

The trial court granted State Farm's motion for summary
judgment on the ground that the damage was caused by earth movement
which was not covered by the policy.

Id.

Plaintiffs appealed, and the Utah Court of Appeals affirmed.
Since there were no disputes regarding the material facts, the
Court of Appeals' review was exclusively "td determine 'whether the
trial court erred in applying the governing law.'" Id.

(Citations

omitted)
The court initially indicated that "[i]nsurance policies . . .
should . . . be interpreted under the same rules governing ordinary
contracts"

and

that

"[i]f

a

contract

is

determined

to

be

unambiguous, its interpretation is also a question of law." Id.
The court then focused on the specific "lead-in" language
relied upon by the trial court in granting State Farm's motion.
The "lead-in" language was almost identical to that contained in
Alfs' policy.

The court noted that an "insurer may exclude from

coverage certain losses by using

7

'language which clearly and

unmistakably communicates to the insured the specific circumstances
under which the expected coverage will not be provided.'"

Id. at

583.
With respect to ambiguity/ the court stated that M[a] policy
term is not ambiguous . . . merely because one party assigns a
different

meaning

interests."

to

it

in accordance with his or her own

Id.

The court held that the "lead-in" clause in conjunction with
the identification of earth movement as an excluded event clearly
and unambiguously precluded coverage for the loss.

The court

stated:
This "lead-in" clause . . . clearly excludes
from coverage any loss from earth movement,
combined with water, regardless of cause.
See, e.g. , State Farm Fire & Cas. Co. v.
Martin. 668 F.Supp. 1379, 1382 (CD. Cal.
1987); aff'd. 872 F.2d 319 (9th Cir. 1989).
Since the exclusion is for earth movement loss
from any cause, we can only conclude earth
movement encompasses both natural and human
processes. In view of the lead-in language,
we hold that the district court was correct in
its interpretation that the policy was
unambiguous and excluded coverage as a
coverage was excluded under the policy as a
matter of law.
790 P.2d at 583 (emphasis in original).
Alfs argue the Village Inn Apartments decision should not be
followed because State Farm Fire & Cas. Co. v. Martin, supra, cited
by the Court of Appeals in Village Inn Apartments has not been
followed by the California state courts. Alfs' argument apparently
is that the Utah Court of Appeals would have reached a different

8

conclusion in Village Inn Apartments had it not been for the
existence of the Martin decision in California.

This argument is

flawed. The Utah Court of Appeals set out the rules of contractual
interpretation in detail and concluded wholly separate and apart
from the Martin decision that the policjy was unambiguous and
clearly did not provide coverage for the loss in question.

The

exact same provisions are at issue in the instant case and the same
conclusion can be reached.
The Court of Appeals cited Martin by \ise of the introductory
signals:

"See, e.g.M, which indicate that the case cited either

directly supports the proposition or that the proposition, though
not specifically stated in the cited authority, follows therefrom,
and that

"other authorities also state the proposition, but

citation to them would not be helpful."
Citation. § 2.2 at 8 (13th ed. 1981).

See. A Uniform System of

Thus, the Court of Appeals

simply cited Martin as a case supporting th£ conclusion reached in
Village Inn Apartments.
Martin is not the only authority supporting such a conclusion,
and the Village Inn Apartments holding doe? not depend on Martin.
Other authorities which support Village fnn Apartments include
State Farm Fire & Cas. Co. v. Paulson. 756 P.2d 764 (Wyo. 1988),
wherein the Wyoming Supreme Court interpreted the same "lead-in"
clause

in determining whether water damage to the insured's

property was covered.

The undisputed facts indicated a hail and

rain storm broke three basement windows in [the insured's property

9

and that subsequently water from rain and hail which accumulated in
a nearby drainage area entered through the broken windows and
flooded the insured's basement.
The policy generally covered the insured's dwelling "for
accidental direct physical loss to the property . . . except as
provided in SECTION I —

LOSSES NOT INSURED.

Id.

This same

general statement of coverage is included in Alfs' policy.
Section I — Losses Not Insured of Paulsons' policy contained
the same "lead-in" clause as Alts' policy.

One of the excluded

events under the Paulson policy was "'[w]ater damage, meaning . . .
flood, surface water, waves, title waves, overflow of a body of
water, or spray from any of these, whether or not driven by wind.'"
Id. at 765.
The trial court held in favor of the insured, concluding the
undefined
ambiguous.

terms

"rain,"

"flood,"

and

"surface

water"

were

Id. at 766.

On appeal, the Wyoming Supreme Court reversed and held as a
matter of law, the policy was not ambiguous and did not provide
coverage for the damage caused by the water.
The court acknowledged "that some 'rain' may have fallen
directly into the basement through the broken windows without first
hitting the ground and becoming 'surface water.'" Nonetheless, it
was undisputed that surface water did enter the basement and cause
damage.

In

that

context,

the

court

then

interpretation of the "lead-in" clause and held:

10

discussed

its

Accordingly,
the
specific
policy
exclusions prevent coverage in this instance.
That quoted supra from "SECTION I — LOSSES
NOT INSURED" of the policy specifies that
there is no coverage for loss caused by
"surface water" or "flood," and (1) "We do not
insure for such loss regardless of: a) the
cause of the excluded event"; e.g., hail
breaking a window and allowing the "surface
water" or "flood" to enter; (2) "We do not
insure for such loss regardless of: * * *
b) other causes of the loss"; e.g., if the
loss was also caused by "rain" falling into
the basement through the broken window, or if
it was also caused by "hail"; and (3) "We do
not insure for such loss regardless of: * * *
c) whether other causes acted concurrently or
in any sequence with the excluded event to
produce the loss"; e.g., the loss was a result
of the window being broken, "hail" and "rain"
entering, together with "surface water" or
"flood" entering—either at the same time or
in sequence.
Id. at 769 (emphasis in original) . The exact same conclusion
was reached by the Utah Court of Appeals in Village Inn Apartments
and should be adopted by this Court in the instant case.
Another case supporting the conclusion reached in Village Inn
Apartments

is Lee v. Nationwide Mut. Ins.. CCH 1988, Fire and

Casualty Cases 1806 (Tenn. App. 1988), where the court considered
the definition of "earth" and "movement" separately and concluded
that the phrase "earth movement" applied to "any change of place,
position or posture of the soil."

Id. at 1808.

In Lee, a sewer

pipe broke beneath the plaintiff's home, saturating the soil, and
causing

the

foundation

to shift.

The court held

that

earth

movement, as commonly understood and defined, had occurred in the
case and that the loss was therefore not covered, without regard to

11

any other cause acting in concurrence or sequence with the earth
movement to cause the loss. A copy of the Lee case is attached as
Addendum 5.
Other cases which support the conclusion reached in Village
Inn Apartments include State Farm Fire & Cas. Co. v. Bowen, 756
P.2d 773 (Wyo. 1988) and Kane v. Roval Ins. Co. of America. 768
P.2d 678 (Colo. 1989).
Further, the California cases relied upon by Alfs to discredit
Martin and Village Inn Apartments are clearly distinguishable. For
example, in Howell v. State Farm Fire & Cas. Co., 218 Cal. App.3d
1446, 267 Cal. Rptr. 708 (1990), the court refused to apply the
"lead-in" clause to deny coverage because it found the clause was
inconsistent with California Insurance Code, §530 which states:
"An insurer is liable for a loss of which a
peril insured against was the proximate cause,
although a peril not contemplated by the
contract may have been a remote cause of the
loss; but he is not liable for a loss of which
the peril insured against was only a remote
cause."
267 Cal. Rptr. at 712.

The court refused to follow the Martin

rationale because it concluded that by statute California required
application of the "efficient proximate cause" principle when
determining coverage.

The court stated:

In short, the exclusion clauses are contrary
to section 530, which provides that an insurer
"is liable for a loss proximately caused by a
covered peril." Consequently, the exclusion
clauses are not enforceable to the extent they
purport to limit the insurer's liability
beyond what is permitted by California law.

12

* * * *

The simple truth—which State Farm insists on
ignoring—is that this provision [Section 530]
is a part of the statutory law of this state
and is applicable to all insurers who issue
"all risk" policies. For this simple reason,
the exclusions contained in the policies at
issue are not enforceable to thp extent they
violate section 530.
Id. at 712-13, 716 (emphasis in original).
Howell did not find the policy to be ambiguous.

Significantly,
Moreover, one of

the cases relied upon in Howell to support its interpretation of
the California Insurance Code was Garvey v. State Farm Fire & Cas.
Co. , 770 P.2d 704 (Cal. 1989).

Garvey's holding, applying the

efficient proximate cause approach (which the Court defined as the
"predominant" cause) to property damage coverage questions, was
based on a prior California Supreme Court case, Sabella v. Wislerr
59 Cal. 2d 21, 377 P.2d 889 (1963), which specifically interpreted
California

Insurance

Code

§§ 530

and

532.

Therefore,

the

conclusions reached in Garvey are premised on specific California
statutory provisions not present in the instant case. Furthermore,
lead-in clause language was added to property damage policies in
1983,

(See Gordon and Crowley, Earth Movement and Water Damage

Exposure; A Landslide in Coverage. 50 Ins. Counsel J. 418 (1983))
and footnote 6 in the Garvey opinion clearly indicates the court
did not consider the new policy provisions!:
Because the effect of the new language is
unclear, we refer only to pre-1983 policies in
our explanation of liability and property
insurance
coverage
and
the
principles
applicable to such policies.
13

770 P.2d at 710-11, n. 6 (emphasis added).

The decision in

Allstate Ins. Co. v. Smith. 929 F.2d 447 (9th Cir. 1991), involved
California law, and the court applied the efficient proximate cause
approach based on Garvey.

Were Garvey's application of the

efficient proximate cause theory the correct approach to be adopted
in Utah, rather than the Martin approach, the Utah Court of Appeals
in Village Inn Apartments could have easily adopted it since Garvey
was decided March 30, 1989, more than a year before the Village Inn
Apartments decision was issued.
C.

The Efficient Proximate Cause Analysis Adopted in California
is Not Consistent With the Unambiguous Terms of Alfs' Policy
and Should Not be Applied in the Instant Case
Alfs argue that the efficient proximate cause analysis should

be applied to their policy, and that the Court should require a
jury to determine whether a covered peril was the efficient
proximate cause of the loss, and if so, that there is coverage even
though an excluded peril (earth movement) was a concurring or
contributing cause of the loss.

Such an analysis contradicts the

clear language of Section 1 — Losses Not Insured, paragraph 2 (the
"lead-in" clause).
Such an approach was rejected by the Colorado Supreme Court in
Kane v. Royal Ins. Co. of America, 768 P.2d 678 (Colo. 1989).
Although it does not appear the policies in question contained a
true "lead-in" clause, there were similar specific exclusions
applicable to the alleged loss. The insureds in Kane made the same
argument as Alfs assert, i.e., that coverage should be provided if

14

the efficient cause of the loss was a covered peril.

The court

rejected the insured's argument, holding that the policy was clear
and unambiguous, and that there were no inconsistencies in its
terms.

The policies in question covered "'all risks of direct

physical loss,' but only 'subject to all the provisions contained
herein.'"

768 P.2d at 684.

Losses "caused by, resulting from,

contributed to or aggravated by a flood [were] excluded regardless
of the existence of any other contributing cause."

Xd. at 685.

Under that language, the court concluded:
We believe that the "efficient moving cause"
rule, if it were to be adopted by this court,
must yield to a well-settled principle of law:
namely, that courts will not rewrite a
contract for the parties.
Id.

The court further cited with approval 18 G. Couch,

Cyclopedia of Insurance Law. S 74:696, at 1009 (2nd ed. rev. 1983),
quoting the following language:
In view of the wide use of limiting
clauses in policies speaking in terms of a
"sole" cause or similar provisions, it becomes
academic
to pursue
the matter
beyond
recognizing that the contract of insurance may
by its express terms "disqualify" a cause
which, in the absence of such a policy
provision or under principles of general tort
law, would be deemed a proximate cause.
Id. Holding that the "'efficient moving cause' rule must yield to
qualifying or enlarging words agreed to by the parties and included
in the insurance policy" (Id.), the court further overruled an
earlier Colorado Appellate Court decision adopting the efficient
moving cause rule and stated:
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We believe the Koncilia court erred when
it applied the "efficient moving cause" rule
in a case with an exclusion worded the same as
the exclusion in this case.
That is, the
"efficient moving cause" rule should not apply
in a case where the exclusion includes
qualifying and enlarging words of causation
such as "contributed to" and "aggravated by."
Insofar as Koncilia is inconsistent with our
conclusion, it is overruled.
Id., n. 6. This Court should adopt the same approach used in
Kane and require the parties to live by the contract they entered.
Significantly, the Arizona Court of Appeals expressly agreed
with the Village Inn Apartments holding in the recent case of
Millar v. State Farm Fire and Cas. Co., 167 Ariz. 93, 804 P.2d 822
(Ariz. App. 1990), rev. den. 168 Ariz. 144, 811 P.2d 1081 (1991).
Millar was an earth movement case caused by water which escaped
from a broken sprinkler system. The same basic "lead-in" language
was present in Millar's policy as was interpreted in Village Inn
Apartments and that is at issue in the instant case.
The trial court denied

State Farm's motion

for summary

judgment on the coverage issue, and plaintiff subsequently obtained
a $150,000.00 judgment at trial of the matter.
On appeal, the Court reversed and ordered entry of judgment in
favor of State Farm.

The Court rejected Millar's efficient

proximate cause theory stating that "[t]he policy specifically
excluded coverage for losses which would not have occurred in the
absence of earth movement . . . 'regardless' of the cause.
P.2d at 8261.
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The Court further rejected the rationale of Safeco Insurance
Co. of America v. Hirschmann. 112 Wash. 2d 621, 773 P.2d 413 (1989)
(one of the cases relied upon by Alfs in support of the efficient
proximate cause theory).

Millar stated:

Hirschmann is contrary to Arizona law. We
have never adopted the "efficient proximate
cause" rule.
In Arizona an insurer is
permitted to limit its liability unless to do
so would be inconsistent with public policy.
Id.1

Millar also refused to adopt the argument that the policy

language should be enforced because it was inconsistent with the
insured7s reasonable expectations.

The Court stated:

Thus, a plaintiff's expectation of
coverage must be objectively reasonable . . .
Under the standard homeowner's policy, such as
the one issued to Millar, coverage is provided
for accidental loss unless expressly excepted.
Millar has no basis for believing that any
particular loss would be covered without first
reading the relevant policy provisions. Here,
those provisions informed him that no coverage
would be provided for loss due to the combined
effects of the accidental discharge of water
and earth movement. If, as Millar seems to
contend, all that was required to defeat the
operation of a policy exclusion under the
reasonable
expectation
doctrine
was
a
provision attempting to qualify or limit the
scope of policy coverage, then every policy
exclusion would be invalid, as contrary to the
insured's reasonable expectation of coverage.

Hirschmann was rejected by both Millar, supra, and Schrocdcr. infra, the same two cases which expressly followed Village Inn Apartments.
Hirschmann's holding that the efficient proximate cause rule must be read into every homeowner's insurance policy was reached without the Court identifying
any statute or public policy mandating such a result. Moreover, the Court ignored the basic principle of insurance law that "an insurer is permitted to limit its
liability unless to do so would be inconsistent with public policy . . .." Britton v. Safeco Ins. Co. of Am.. 104 Wash. 2d 518, 707 P.2d 125 (1985).
Hirschmann is dearly in conflict not only with basic principles of insurance contract interpretation, but also with numerous cases interpreting the policy
provisions, at issue in this case, including Village Inn Apartments. Millar. Schrocdcr. Kane. j>cc, Bow en. and Paulson, supra. This Court should follow this
uniform rejection of the efficient proximate cause doctrine and refuse to apply Hirschmann to the facts of the instant case.
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Id. at 826-27.
addressed

This same coverage issue was also recently

by the United

States District

Court

in Nevada in

Schroeder v. State Farm Fire and Cas. Co., 770 F.Supp. 558 (D. Nev.
1991), in which a city water pipe underneath Schroeder's building
burst, resulting in release of water which saturated the soil.
Eventually the soil settled, the building shifted and damage
occurred.
State Farm denied coverage for the loss and Schroeders sued
for breach of contract.

The parties filed cross-motions for

summary judgment.
The federal district

judge granted

State Farm's motion,

holding coverage for the loss was excluded under the "Losses Not
Insured" section of the policy which contained the same "lead-in"
clause and earth movement exclusion language as are present in
Alf's policy.

The Court stated:

In this case, plaintiffs would not have
sustained damage had the soil beneath their
building not collapsed. While the soil would
not have collapsed had the pipe not ruptured,
causing water to escape and saturate the soil,
the language underlined above [from the "leadin" clause] indicates that so long as earth
movement was involved, coverage is denied.
770 F.Supp. at 560. Schroeder, like Millar, also adopted the Utah
Court of Appeals' analysis in Village Inn Apartments concluding
that earth movement
processes."

Id.

"include[s] both natural and non-natural

Schroeder further held that the policy was not

ambiguous and that even assuming Nevada recognized the efficient
proximate cause doctrine, "the language underlined above nullifies
18

the efficient proximate cause doctrine in this case." Id. at 561.
Finally, Schroeder concluded that the policy language nullifying
the efficient proximate cause doctrine did not violate public
policy.

Id.

Alf's reliance on Mitchell v. Pearson Enterprises. 697 P.2d
240

(Utah

proximate

1985) as

supporting

cause doctrine

application

in the

instant

of

the efficient

case

is misplaced.

Mitchell was a wrongful death action involving interpretation of
proximate causation in the context of a tort claim. No tort claim
is involved in interpreting the causation issues in the instant
case.

For recognition of the difference between traditional tort

proximate

cause

analysis

and

first-party

property

insurance

coverage causation analysis see Garvey v. ^tate Farm Fire and Cas.
Co.. 770 P.2d 704, 709-711 (Cal. 1989.)
Courts cannot rewrite contracts for parties. The language of
the "lead-in" clause is not ambiguous.

It clearly states there is

no coverage if the loss would not have occurred in the absence of
earth movement.

If Alfs' theory that an exclusion is invalid

because it "undermines" coverage provided elsewhere in the policy
were taken to its logical conclusion, there could be no exclusions
or restrictions on coverage.
provisions

identifying

Every policy of insurance contains

losses

insured,

losses

not

insured,

conditions of coverage, and exclusions from coverage.

By their

very nature, these policy provisions restrict what is covered,
notwithstanding the initial general statement of coverage. Yet in
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the instant case, even the general statement of coverage very
clearly indicates that it is subject to the provisions of Section
1 —

Losses Not Insured.
Alts' argument regarding the "ensuing loss" provision of

Section 1 - Losses Not Insured is also not applicable.

The

language quoted by Alfs applies only to paragraph 1 of Section 1,
not to paragraph 2, which is the provision containing the "lead-in"
clause and identifying earth movement as an excluded event under
the "lead-in" clause.

Specifically, paragraph 1 does not contain

the anti-concurrent causation language found in the "lead-in"
clause of paragraph 2. Clearly, the policy did not intend to apply
the general ensuing loss provision to paragraph 2.

This becomes

even more clear in light of the concluding paragraph of subparagraph 2.b. on page 10 of the policy which identifies four specific
direct losses which are covered if they result from earth movement.
None of those direct losses are involved in the instant case.
POINT II,
REGARDLESS OF THE COURT'S DECISION REGARDING
COVERAGE, THERE IS NO BASIS FOR A BAD FAITH OR
A PUNITIVE DAMAGE CLAIM IN THIS CASE.
First-party insurance bad faith claims are contract claims in
the State of Utah based upon the implied covenant of good faith and
fair dealing.

Beck v. Farmers Ins. Exchange, 701 P.2d 795 (Utah

1985); AMICA Ins. Co. v. Schettler, 768 P.2d 950 (Utah App. 1989).
Where an issue of coverage in a first-party insurance claim is
fairly debatable, there can be no bad faith, as a matter of law.
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Callioux v. Progressive Ins, Co,, 745 P.2(4 838 (Utah App. 1987).
In Callioux. the court stated:
If the evidence presented creates a
factual issue as to the claim's validity,
there exists a debatable reason for denial,
thereby legitimizing the denial of the claim,
and eliminating the bad faith claim. "When a
claim is fairly debatable, the insurer is
entitled to debate it, whether the debate
concerns a matter of fact or law." . . .
This general policy was explained by the Utah
Supreme Court in Western Cas. &fturetvCo. v.
Marchant, 615 P.2d 423, 427 (Utah 1980):
It would not comport with our ideas
of either law or justice to prevent
any party who entertained bona fide
questions
about
his
legal
obligations
from
seeking
adjudication thereon in the courts.
745 P.2d at 842. An insurance company cannot be found to have
acted in bad faith for denying a claim where either a factual or a
legal issue with respect thereto is fairly debatable.

In the

instant case, the coverage question at the very least is a fairly
debatable matter.

The exact same policy provision was found to

provide no coverage by the Court of Appeals in the Village Inn
Apartments case under facts very similar to those at issue in the
instant case. Judge Uno concurred and found no coverage. To argue
that State Farm acted in bad faith by denying Alfs' claim is simply
not

justified,

given

the

language

of

the

policy

and

the

interpretations thereof.
Further, punitive damages may not be awarded in a first-party
bad faith case. Canvon Country Store v. Bratfey. 781 P.2d 414 (Utah
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1989), involved a first-party insurance claim for property damages
wherein the insured sought various types of damages, including
punitive damages.

Canyon Country appealed, claiming the trial

court erred by refusing to allow Canyon Country to submit evidence
regarding the insurer's wealth at time of trial.

This court

rejected that argument and stated:
It is alleged that this information was
crucial in order to prove punitive damages.
The amount of a punitive damages award is not
at issue in this appeal, however. Under Beck,
punitive
damages
are
not
available.
Allegations of a breach of the implied
covenant of good faith and fair dealing owed
first-party insurers and their insureds sound
in contract, not in tort.
781 P.2d at 423.

Clearly, there is no basis for a punitive

damage award in a first-party insurance bad faith claim.

Since

there is no claim of any independent tortious conduct on the part
of State Farm in this case, there can be no valid claim for
punitive damages.
Regardless of the court's interpretation of the coverage
question, Alfs' bad faith and punitive damages claim should be
dismissed, with prejudice, as a matter of law.
POINT III.
ALFS' REQUEST FOR ATTORNEY'S FEES AND COSTS ON
APPEAL SHOULD BE DENIED.
In the last paragraph of their brief, Alfs request "that the
plaintiff be awarded its costs and reasonable attorney's fees on
appeal." Even were Alfs to prevail on appeal, their request should
be denied.

Rule 33(a), Utah Rules of Appellate Procedure, sets
22

forth the circumstances under which attorney's fees may be awarded
on appeal:
(a) Damages for Delay or Frivolous
Appeal. Except in a first appeal of right in
a criminal case, if the court determines that
a motion made or appeal taken under these
rules is either frivolous or for delay, it
shall award just damages, which may include
single or double costs, as defined in Rule 34,
and/or reasonable attorney fees, to the
prevailing party. . . .
In the instant case, Alfs filed the appeal, and State Farm is
simply responding to that appeal. No argument has been interposed
that State Farm has acted frivolously or for delay with respect to
this matter.
Furthermore, Alfs have not complied with the requirements of
Rule 24, Utah Rules of Appellate Procedure, and therefore no such
award should be granted.

This same issue arose in Hinckley v.

Hinckley, 815 P.2d 1352 (Utah App. 1991), where respondent sought
attorney's fees and costs under Rule 33(a).

The court denied this

request and stated:
However, her [respondent's] brief contains only one sentence regarding attorney
fees and costs with no citations to the
record, no legal authorities and no analysis
whatsoever. "The argument shall contain the
contentions and reasons of the appellant with
respect to the issues presented, with citations to the authorities, statutes, and parts
of the record relied on." Utah R. App. P.
24(a)(9).
A mere request in the brief or
assertion by counsel at the hearing does not
satisfy this requirement. "Due to noncompliance with our briefing rule, wd decline to
address this issue[.]" English v. Standard
Optical Co. . 814 P. 2d 613, 618-19 (Utah App.
1991) (citations omitted). Consequently, we
23

do not award attorney fees or costs to Mrs.
Hinckley.
815 P.2d at 1355. Alfs have also failed to meet the requirements
of Rule 24 and any request for attorney fees and costs should
therefore be denied.
CONCLUSION
Summary judgment in favor of State Farm should be affirmed
because the language of the policy clearly and unambiguously does
not provide coverage for the losses claimed and there is no basis
for a bad faith claim or for a punitive damages claim in this case.
Further, no attorney fees or costs should be awarded Alfs.
Respectfully submitted this J?Q

day of December, 1991.

STRONG & HANN]

Heath
Stuart^H. Schultz
Attorneys for State Farm
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CERTIFICATE OF SERVIcfe
I hereby certify that 4 true and correct copies of the

F

foregoing document were mailed, first class postage prepaid, this

Qd

day of A ^ ^

, 1991.

Joseph R. Hatch
P. 0. Box 64
Spanish Fork, Utah 84660
Attorney for Plaintiffs and Appellants
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ADDENDUM 1

Rule 56. Summary judgment.
(a) For claimant. A party seeking to recover uppn a claim, counterclaim or
cross-claim or to obtain a declaratory judgment iiiay, at any time after the
expiration of 20 days from the commencement of the action or after service of
a motjon for summary judgment by the adverse party, move with or without
supporting affidavits for a summary judgment in his favor upon all or any
part thereof
(b) For defending party. A party against whoni a claim, counterclaim, or
cross-claim is asserted or a declaratory judgment is sought, may, at any time,
move with or without supporting affidavits for a gummary judgment in his
favor as to all or any part thereof
(c) Motion and proceedings thereon. The motion shall be served at least
10 days before the time fixed for the hearing The adverse party prior to the
day of hearing may serve opposing affidavits The judgment sought shall be
rendered forthwith if the pleadings, depositions, answers to interrogatories,
and admissions on file, together with the affidavits^ if any, show that there is
no genuine issue as to any material fact and that tHe moving party is entitled
to a judgment as a matter of law A summary judgment, interlocutory in
character, may be rendered on the issue of liability] alone although there is a
genuine issue as to the amount of damages
(d) Case not fully adjudicated on motion. If \>n motion under this rule
judgment is not rendered upon the whole case or foif all the relief asked and a
trial is necessary, the court at the hearing of the inotion, by examining the
pleadings and the evidence before it and by interrogating counsel, shall if
practicable ascertain what material facts exist without substantial controversy and what material facts are actually and in good faith controverted It
shall thereupon make an order specifying the facts that appear without substantial controversy, including the extent to which the amount of damages or
other relief is not in controversy, and directing such further proceedings in the
action as are just Upon the trial of the action the facts so specified shall be
deemed established, and the trial shall be conducted accordingly
(e) Form of affidavits; further testimony; defense required. Supporting and opposing affidavits shall be made on personal knowledge, shall set
forth such facts as would be admissible in evidence, and shall show affirmatively that the affiant is competent to testify to the matters stated therein
Sworn or certified copies of all papers or parts therepf referred to in an affidavit shall be attached thereto or served therewith Th£ court may permit affidavits to be supplemented or opposed by depositions, ahswers to interrogatories,
or further affidavits When a motion for summary judgment is made and
supported as provided in this rule, an adverse parfy may not rest upon the
mere allegations or denials of his pleading, but his response, by affidavits or
as otherwise provided in this rule, must set forth specific facts showing that
there is a genuine issue for trial If he does not so respond, summary judgment, if appropriate, shall be entered against hinfi
(0 When affidavits are unavailable. Should it 4ppear from the affidavits
of a party opposing the motion that he cannot for rfeasons stated present by
affidavit facts essential to justify his opposition, tne court may refuse the
application for judgment or may order a continuance to permit affidavits to be
obtained or depositions to be taken or discovery to pe had or may make such
other order as is just
(g) Affidavits made in bad faith. Should it appear to the satisfaction of
the court at any time that any of the affidavits presented pursuant to this rule
are presented in bad faith or solely for the purpose of delay, the court shall
forthwith order the party employing them to pay to the other party the
amount of the reasonable expenses which the filing of the affidavits caused
him to incur, including reasonable attorney's fees, ajid any offending party or
attorney may be adjudged guilty of contempt

Rule 24. Briefs,
(a) Brief of the appellant. The brief of the appellant shall contain under
appropriate headings and in the order indicated:
(1) A complete list of all parties to the proceeding in the court or
agency whose judgment or order is sought to be reviewed, except where
the caption of the case on appeal contains the names of all such parties.
The list should be set out on a separate page which appears immediately
inside the cover.
(2) A table of contents, with page references.
(3) A table of authorities with cases alphabetically arranged and with
parallel citations, rules, statutes and other authorities cited, with references to the pages of the brief where they are cited.
(4) A brief statement showing the jurisdiction of the appellate court.
(5) A statement of the issues presented for review and the standard of
appellate review for each issue with supporting authority for each issue.
(6) Constitutional provisions, statutes, ordinances, rules, and regulations whose interpretation is determinative shall be set out verbatim with
the appropriate citation. If the pertinent part of the provision is lengthy,
the citation alone will suffice, and in that event, the provision shall be set
forth as provided in paragraph (f) of this rule.
(7) A statement of the case. The statement shall first indicate briefly
the nature of the case, the course of proceedings, and its disposition in the
court below. A statement of the facts relevant to the issues presented for
review shall follow. All statements of fact and references to the proceedings below shall be supported by citations to the record (see paragraph
(e)).
(8) Summary of arguments. The summary of arguments, suitably
paragraphed, shall be a succinct condensation of the arguments actually
made in the body of the brief. It shall not be a mere repetition of the
heading under which the argument is arranged.
(9) An argument. The argument shall contain the contentions and reasons of the appellant with respect to the issues presented, with citations
to the authorities, statutes, and parts of the record relied on.
(10) A short conclusion stating the precise relief sought.
(b) Brief of the appellee. The brief of the appellee shall conform to the
requirements of paragraph (a) of this rule, except that a statement of the
issues or of the case need not be made unless the appellee is dissatisfied with
the statement of the appellant.
(c) Reply brief. The appellant may file a brief in reply to the brief of the
appellee, and if the appellee has cross-appealed, the appellee may file a brief
in reply to the response of the appellant to the issues presented by the crossappeal. Reply briefs shall be limited to answering any new matter set forth in
the opposing brief. No further briefs may be filed except with leave of the
appellate court.
(d) References in briefs to parties. Counsel will be expected in their
briefs and oral arguments to keep to a minimum references to parties by such
designations as "appellant" and "appellee". It promotes clarity to use the
designations used in the lower court or in the agency proceedings, or the
actual names of parties, or descriptive terms such as "the employee," "the
injured person," "the taxpayer," etc.
(e) References in briefs to the record. References shall be made to the
pages of the original record as paginated pursuant to Rule 1Kb), to pages of
the reporter's transcript, or to pages of any statement of the evidence or
proceedings or agreed statement prepared pursuant to Rule 11(0 or 11(g).
References to exhibits shall include exhibit numbers. If reference is made to
evidence the admissibility of which is in controversy, reference shall be made
to the pages of the transcript at which the evidence was identified, offered,
and received or rejected.

(f) Reproduction of opinions, statutes, rules, regulations, documents,
etc.
(1) Any opinion, memorandum of decision, findings of fact, conclusions
of law, or order pertaining to the issues on appeal and any jury instructions or other part of the record of central importance to the determination of the appeal shall be reproduced in the brief or in an addendum to
the brief.
(2) If determination of the issues presented requires the study of statutes, rules, regulations, etc., or relevant parts thereof, to the extent not
set forth under subparagraph (a)(6) of this hile, they shall be reproduced
in the brief or in an addendum at the end, or they may be supplied to the
court in pamphlet form.
(g) Length of briefs. Except by permission of the court, principal briefs
shall not exceed 50 pages, and reply briefs shall hot exceed 25 pages, exclusive
of pages containing the table of contents, tables of citations and any addendum containing statutes, rules, regulations, or portions of the record as required by paragraph (f) of this rule.
(h) Briefs in cases involving cross-appeals. If a cross-appeal is filed, the
party first filing a notice of appeal shall be deemed the appellant for the
purposes of this rule and Rule 26, unless the parties otherwise agree or the
court otherwise orders. The brief of the appellee shall contain the issues and
arguments involved in the cross-appeal as well as the answer to the brief of
the appellant.
,
(i) Briefs in cases involving multiple appellants or appellees. In cases
involving more than one appellant or appellee, including cases consolidated
for purposes of the appeal, any number of either may join in a single brief, and
any appellant or appellee may adopt by reference any part of the brief of
another. Parties may similarly join in reply briefs.
(j) Citation of supplemental authorities. When pertinent and significant
authorities come to the attention of a party after that party's brief has been
filed, or after oral argument but before decision, a party may promptly advise
the clerk of the appellate court, by letter setting forth the citations. An original letter and nine copies shall be filed in the Supreme Court. An original
letter and seven copies shall be filed in the Courtl of Appeals. There shall be a
reference either to the page of the brief or to a poiht argued orally to which the
citations pertain, but the letter shall without argument state the reasons for
the supplemental citations. Any response shall be made within 7 days of filing
and shall be similarly limited.
(k) Requirements and sanctions. All briefs under this rule must be concise, presented with accuracy, logically arranged with proper headings and
free from burdensome, irrelevant, immaterial or scandalous matters. Briefs
which are not in compliance may be disregarded pr stricken, on motion or sua
sponte by the court, and the court may assess attorney fees against the offending lawyer.
(1) Brief covers. The covers of all briefs shall be of heavy cover stock and
shall comply with Rule 27.

Rule 33. Damages for delay or frivolous appeal; recovery
of attorney's fees.
(a) Damages for delay or frivolous appeal. Except in a first appeal of
right in a criminal case, if the court determines that a motion made or appeal
taken under these rules is either frivolous or for delay, it shall award just
damages, which may include single or double costs, as defined in Rule 34,
and/or reasonable attorney fees, to the prevailing party. The court may order
that the damages be paid by the party or by the party's attorney.
(b) Definitions. For the purposes of these rules, a frivolous appeal, motion,
brief, or other paper is one that is not grounded in fact, not warranted by
existing law, or not based on a good faith argument to extend, modify, or
reverse existing law. An appeal, motion, brief, or other paper interposed for
the purpose of delay is one interposed for any improper purpose such as to
harass, cause needless increase in the cost of litigation, or gain time that will
benefit only the party filing the appeal, motion, brief, or other paper.
(c) Procedures.
(1) The court may award damages upon request of any party or upon its
own motion. A party may request damages under this rule only as part of
the appellee's motion for summary disposition under Rule 10, as part of
the appellee's brief, or as part of a party's response to a motion or other
paper.
(2) If the award of damages is upon the motion of the court, the court
shall issue to the party or the party's attorney or both an order to show
cause why such damages should not be awarded. The order to show cause
shall set forth the allegations which form the basis of the damages and
permit at least ten days in which to respond unless otherwise ordered for
good cause shown. The order to show cause may be part of the notice of
oral argument.
(3) If requested by a party against whom damages may be awarded, the
court shall grant a hearing.
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NEIDER & WARD
W. JERRY UNGRICHT #3305
Attorney for Plaintiffs
7050 South Union Park Avenue
Suite 420
P.O. Box 57005
Salt Lake City, Utah 84157
Telephone: (801) 566-3688

IN THE THIRD JUDICIAL DISTRICT COURT IN AND FOR
SALT LAKE COUNTY, STATE ot UTAH
PHILLIP A. ALF and
KATHERINE B. ALF,
)

SUMMARY JUDGMENT

Plaintiffs,
vs.
STATE FARM FIRE AND
CASUALTY COMPANY, a
Foreign corporation,

]
Civil No. 890905997 CV

Defendant.
Jud^e Raymond S. Uno
1

This matter came on regularly for hearing before the
above-entitled Court on October 11, 1990, pursuant to the
parties Crossmotions for Summary Judgment, the Honorable
Raymond S. Uno, District Court Judge, presiding.

W. Jerry

Ungricht, appeared on behalf of the Plaintiffs and Henry E.
Heath appeared as counsel for the Defendant.

The Court having

reviewed the legal briefs of the parties and having heard oral
arguments of counsel, and having entered its Findings of Fact
and Conclusions of Law, the Court does hereby

ORDER, ADJUDGE AND DECREE as follows:
1.

Plaintiffs' Motion for Summary Judgment is

2.

Defendant's Motion for Summary Judgment is

denied.

granted and Plaintiffs' Complaint against Defendant be and the
same hereby is dismissed, with prejudice.
DATED this /'r

day of November, 1990.
BY THE COURT

Raymond S. Uno'
District Court Judge
CERTIFICATE OF MAILING
I hereby certify that I mailed a true and correct
copy of the foregoing Summary Judgment to Henry E. Heath,
STRONG & HANNI, Attorneys for Defendant, Sixth Floor Boston
Building, #9 Exchange Place, Salt Lake City, Utah 84111,
postage prepaid, this _^_-__ day of November, 1990.
^
/

Id alfstate.sum
2

/

/
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NEIDER & WARD
W. JERRY UNGRICHT #3305
Attorney for Plaintiffs
7050 South Union Park Avenue
Suite 420
P.O. Box 57005
Salt Lake City, Utah 84157
Telephone: (801) 566-3688
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IN THE THIRD JUDICIAL DISTRICT COURT IN AND FOR
SALT LAKE COUNTY, STATE C\F UTAH
PHILLIP A. ALF and
KATHERINE B. ALF,
Plaintiffs,

FINDINGS OF FACT AND
CONCLUSIONS OF LAW

vs.
STATE FARM FIRE AND
CASUALTY COMPANY, a
Foreign corporation,
Civil No. 890905997 CV
Defendant,
Judge Raymond S. Uno
This matter came on regularly for hearing before the
above-entitled Court on October 11, 1990, pursuant to the
parties' Crossmotions' for Summary Judgment, the Honorable
Raymond S. Uno, District Court Judge, presiding.

W. Jerry

Ungricht, appeared as counsel for Plaintiffs and Henry E.
Heath appeared as counsel for the Defendant.

The Court having

reviewed the legal briefs of the parties and having heard oral
arguments of counsel, now makes and enters the following
Findings of Fact and Conclusions of Law:

FINDINGS OF FACT
1.

Plaintiffs are individuals, husband and wifef

residing in the City of Draper, Salt Lake County, State of
Utah.
2.

Defendant State Farm Fire and Casualty Company

is a corporation licensed and authorized to conduct insurance
business in the State of Utah.
3.

On or about March 8, 1988, Plaintiffs through

Defendant's agent, Fred R. Jensen, purchased a home owners
policy of insurance on their home and premises in Draper,
Utah.

A copy of this policy and declarations relating thereto

are attached hereto as Exhibit "A" and incorporated herein by
reference.
4.

At all times material hereto, said policy was in

5.

On or about February 15, 1989, while said policy

effect.

was in full force and effect, and during a time when the home
was fully occupied by Plaintiffs and not under construction,
the main water line to the home, in an area where it runs
under the tennis court on said premises, and through the
residence of the Plaintiffs, froze and burst as a result of
unusually low temperatures occurring in the County of Salt
Lake, State of Utah.
6.

As a result of the freezing and bursting of the

main water line, large volumes of water escaped from the water
line causing extensive flooding and washing away of the earth
2

under the tennis court, driveway, fences and other structures
on Plaintiffs' premises and causing damage to those
structures.
CONCLDSIONS OF IA^
I
1.

The Court finds that the ciase of Village Inn

Apartments v. State Farm Fire and Casualty Company, 131 Utah
Adv. Rpt. 92, is governing and there is no coverage for
Plaintiffs' losses and Defendant is entitled to judgment as a
matter of law.
2.

Plaintiffs' Motion for Summary Judgment is

3.

Defendant's Motion for Summary Judgment is

denied.

granted and Plaintiffs' Complaint against Defendant be and the
same hereby is dismissed, with prejudicq.
DATED this

day of November, 1990.
BY THE CbURT
/'^

y.

^<

Raymond S. Uno
District Court Judge

3

JX**->

CERTIFICATE OF MAILING
I hereby certify that I mailed a true and correct
copy of the foregoing Findings of Fact and Conclusions of Law
to Henry E. Heath, STRONG & HANNI, Attorneys for Defendant,
Sixth Floor Boston Building, #9 Exchange Place, Salt Lake
c/

City, Utah 84111, postage prepaid, this
November, 1990.

Id alfstate.fof
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AGREEMENT
We agree to provide the insurance described in this policy.
You agree to pay premiums when due and comply with the

provisions of this policy.

DEFINITIONS
"You" and "your'' mean the "named insured" shown in the
Declarations. Your spouse is included if a resident of your
household. "We", "us" and "our" mean the Company shown
in the Declarations.

d.

Certain words and phrases are defined as follows:
1.

2

3

4

5.

"bodily injury" means bodily harm, sickness or disease.
This includes required care, loss of services and death
resulting therefrom. Bodily injury does not include any
of the followinq which are communicable: disease,
bacteria, parasite, virus, or other organism, any of
which are transmitted by any insured to any other person It also does not include the exposure to any such
disease, bacteria, parasite, virus, or other organism by
any insured to any other person.

a.

the residence premises:

b.

the part of any other premises, other structures and
grounds used by you as a residence. This includes
premises, structures and grounds you acquire while
this policy is in effect for your use as a residence.

c.

W. an^paTToTa preniTseTnot owned by an insured but

"Declarations" means the policy Declarations, any
amended Declarations, the most recent renewal notice
or certificate, an Evidence of Insurance form or any
endorsement changing any of these.

e.

vacant land owned by or rented to an insured. This
does not include farm land;

f.

land owned by or rented to an insured on which a
one or two family dwelling is being constructed as
a residence for an insured.

g.

individual or family cemetery plots or burial vaults
of an insured;

h.

any part of a premises occasionally rented to an
insured for other than business purposes.

a.

your relatives;

b

any other person under the age of 21 who is in the
care of a person described above.

i.

6.

d.

a motorized bicycle, tricycle or similar type of
equipment owned by an insured while off an insured location;

e.

any vehicle while being towed by or carried on a
vehicle included in 6 a.. 6 b.. 6 c . or 6 d

"property damage" means physical damage to or d
struction of tangible properly, including loss of use
this property. Theft or conversion of property by an i
sured is not considered to be property damage.

9.

"residence employee" means an employee of an i
sured who performs duties, including household or d
mestic services, in connection with the maintenance
use of the residence premises. This includes emplo
ees who perform similar duties elsewhere for you Th
does not include employees while performing duties
connection with the business of an insured.

10 "residence premises" means the one. two. three •
four family dwelling, other structures, and grounds <
that part of any other building where you reside ar
which is shown i r H h e ^ e ^ l a r a t i o n s ^ ^

SECTIONTTCO\/ERAGES
I.

b.

500 acres or less of farm land (without buildings)

clear space Structures connected to the dwelling h
only a fence, utility line, oi similar connection are coi
sidered to be other structures

We cover
a.

the dwelling used principally as a private residence
on the residence premises shown in the Declarations. This includes structures attached to the
dwelling;

We do not cover other structures

materials and supplies located on or adjacent to the
residence premises for use in the construction,
alteration or repair of the dwelling or other structures on the residence premises.

c

wall-to-wall carpeting attached to the dwelling on
the residence premises, and

d.

outdoor antennas.

a

not permanently attached to or olherwise formin
a part of the realty.

b.

used in whole or in part for business purposes, or

c

rented or held for rental to a person not a lenan
of the dwelling, unless used solely as a private ga
rage

COVERAGE B - PERSONAL PROPERTY
1.

means:

Except as specifically provided in SECTION I. ADDITIONAL COVERAGES, for Land, we do not cover land
or any costs required to replace, rebuild, stabilize or
otherwise restore the land.

a motorized land vehicle designed for travel on
public roads or subject to motor vehicle registration
A motorized land vehicle in dead storage on an insured location is not a motor vehicle.

1

8.

COVERAGE A - D W E L L I N G

2.

Dwelling Eitension. We cover other structures on the
residence premises, separated from the dwelling by

FP 7195
(6'86)

property damage

during the policy period Repeated or continuous ex|
sure to the same general conditions is considered to
one occurrence.

bodily injury; or

"motor vehicle", when used in Section II of this policy,

a.

b

"occurrence", when used in Section II of this policy,
means an accident, including exposure to conditions,
which results in:

rented to others.

with respect to animals or watercraft to which this
policy applies, the person or organization legally
responsible for them.
However, the animal or
watercraft must be owned by you or a person included in 4.a. or 4 b. A person or organization using
oi having custody of these animals or watercraft in
the course of a business, or without permission of
the owner is not an insured;

a motorized golf cart, snowmobile, or other motorized land vehicle owned by an insured and designed
for recreational use off public roads, while off an
insured location. A motorized golf cart while used
for golfing purposes is not a motor vehicle;

a.

where an insured is temporarily residing;

Under Section II. "insured" also means:
c.

7

any premises used by you in connection with the
premises included in 5.a. or 5 b . ;

"business" means a trade, profession or occupation
This includes farming.

"insured" means you and. if residents of your household:

c.
with respect to any vehicle to which this policy applies, any person while engaged in your employment
or the employment of a person included in 4 a . or
4.b.

"insured location" means:

a trailer or semi-trailer designed for travel on public
roads and subject to motor vehicle registration A
boat. camp, home or utility trailer not being towed
by or carried on a vehicle included in 6 a is not a
motor vehicle;

Punted in U S A

We cover personal property owned or used by an in
sured while it is anywhere in the world This include'
structures not permanently attached to or olherwisr
forming a part of the realty At your request, we wil'
cover personal property owned by others while the
property is on the part of the residence premises oc
cupied exclusively by an insured. At your request, we
will also cover personal property owned by a guest or a

tesidence employee, wniie me propeny is in any ouiei

pose 01 iBpdii. iciviumy ui iciiipuidiy u*e. M I I insured student's equipment and media are covered
while at a residence away from home.

residence occupied by an insured.
We cover personal property usually situated at an
insured's residence, other than the residence prem-

i.

...

,....,,,..,, .v.'icu m nciu !ui it-nidi iu owiers away
from the residence premises;

i.

any citizens band radios, radio telephones, radio
transceivers, radio transmitters, radar detectors,
antennas and other similar equipment. This exclusion applies only while the property is located in or
upon an engine or motor propelled vehicle, whether
attached or not;

$2,500 on any one article and $10,000 in the aggre-

ises, for up to $1,000 or 10% of the Coverage B limit,

gate for loss by theft of Oriental rugs. Oriental rugs

whichever is greater

are any handwoven

This limitation does not apply to

silk or wool rug. carpet,

personal property in a newly acquired principal resi-

tapestry, wall hanging or other

dence for the first 30 days after you start moving the

whose principal value is derived from its color, de-

similar

article,

property there. If the residence premises is a newly

sign, quality of wool or silk, quality of weaving,

acquired principal residence, personal property in your

condition and age

immediate past principal residence is not subject to this

limited to Persian (Iranian). Turkish. Caucasian and

limitation for the first 30 days after the inception of this

j.

Oriental rugs include but are not

Turkoman. Chinese and Indian rugs.

policy.
See ADDITIONAL COVERAGES for special limits on
jewelry, watches, fur garments and garments trimmed
with fur, precious and semiprecious stones, gold other
than goldware. silver other than silverware, and
platinum.''

Special Limits of Liability. These limits do not increase the Coverage B limit. The special limit for each
of the following categories is the total limit for each
loss for all property in that category.
a.
b.

$200 on money, bank notes, coins and medals.
$200 on property used or intended for use in a

2.

k.

business, other than electronic data processing

c

$1,000 on securities, checks, cashier's checks,

articles separately described and specifically in-

animals, birds or fish:

c.

any engine or motor propelled vehicle or machine,
including the parts, designed for movement on land.
We do cover those used solely for the service of the
insured location and not licensed for use on public

debt, letters of credit, notes other than bank notes,

highways;

manuscripts, passports, tickets and stamps.
d.

$1,000 on watercraft of all types and outboard mo-

d

$1,000 on trailers not used with watercraft.

f.

$2,000 for loss by theft of firearms and related

2.

or motor propelled vehicle. We do not cover tapes,

ment.
e.

devices or instruments for the recording or reproduction of sound permanently installed in an engine

tors, including their trailers, furnishings and equip-

2.

Reasonable Repairs. If damage is caused by a Loss
Insured, we will pay the reasonable cost you incur of
repairing damage to covered property to protect the
property from further damage or loss. This coverage
does not increase the limit applying to the property being repaired.

wires, records or other mediums that may be used
with these devices or instruments while in the vehicle:

equipment.

e.

aircraft and parts;

g.

$2,500 for loss by theft of silverware and goldware.

f.

property of roomers, boarders and other tenants,

h.

$3,000 on electronic data processing equipment and
the recording or storage media used with that
equipment. There is no coverage for said equipment
tr media while located away from the residence
premises except when said equipment or media are
removed from the residence premises for the pur-

3.

Additional Living Expense. If a Loss Insured causes
the residence premises to become uninhabitable, we
cover the necessary increase in cost to maintain your
standard of living. Payment is for the shortest time required (a) to repair or replace the premises or (b) for
your household to settle elsewhere, but not to exceed
12 months This period of time is not limited by the expiration of this policy.
Fair Rental Value. If a Loss Insured causes that part
of the residence premises rented to others or held for
rental by you to become uninhabitable, we cover its fair
rental value. Payment shall be for the shortest time required to repair or replace the part of the premises
rented or held for rental but not to exceed 12 months.
This period of time is not limited by expiration of this
policy. Fair rental value shall not include any expense
that does not continue while that part of the residence
premises rented or held for rental is uninhabitable.

3.

g.

property regularly rented or held for rental to others
by an insured. This exclusion does not apply to
property of an insured in a sleeping room rented to
others by an insured;

Prohibited Use. If a civil authority prohibits your use
of the residence premises because of direct damage
to a neighboring premises by a Loss Insured, we cover
any resulting Additional Living Expense and Fair Rental
Value. Coverage is lor a period not exceeding two
weeks while use is prohibited.

residence

premises, for loss caused by the following:

Fire or

lightning. Explosion. Riot or civil commotion, Aircraft.
Vehicles not owned or operated by a resident of the
residence premises. Vandalism or Malicious Mischief
or Theft

The limit for this coverage, including the re-

moval of debris, shall not exceed 5% of the limit applying to the dwelling. We will not pay more than $500 for
any one outdoor tree, shrub or plant, including debris
removal expense This coverage may increase the limit
otherwise applicable We do not cover property grown
for business purposes.
4.

Fire Department Service Charge. We will pay up to
$500 for your liability assumed by contract or agreement
for fire department charges. This means charges incurred when the fire department is called to save or
protect covered property from a Loss Insured No
deductible applies to this coverage. This coverage may
increase the limit otherwise applicable.

except property of roomers and boarders related to
an insured;

Trees, Shruhs and Other Plants. We cover outdoor
trees, shrubs, plants or lawns, on the

1.

b.

able instruments, accounts, deeds, evidences of

Debris Removal. We will pay the reasonable expenses
you incur in the removal of debris of covered property
when coverage is afforded for the peril causing the loss.
This expense is included m the limit applying to the
damaged property. When the amount payable for the
property damage plus the debris removal expense exceeds the limit for the damaged property, an additional
5% of that limit is available for debris removal expense.

like kind and quality on the current retail market.

sured in this or any other insurance.

traveler's checks, money orders and other negoti-

1.

recording or storage media for electronic data

COVERAGE C - LOSS OF USE

equipment or the recording or storage media used
with that equipment.

ADDITIONAL COVERAGES

processing that cannot be replaced with other of

Property Not Covered. We do not cover:
a.

books o^ account, abstracts, drawings, card index
systems and other records. This exclusion does not
apply to film, tape. disc. drum, cell and other magnetic recording or storage media for electronic data
processing. We will cover the cost of blank books,
cards or other blank material plus the cost of labor
you incur for transcribing or copying such records;

we do not cover loss or expense due to cancellation ol
a lease or agreement.

5.

Properly Bemoved. Covered property, while being re
moved from a premises endangered by a Loss Insured,
is covered for direct loss from any cause This coverage
also applies to the property for up to 30 days while removed. We will also pay for reasonable expenses incurred by you for the removal and return of the covered

FORM 5
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r o w B i initmupiion. we cover loss caused directly or
indirectly by a change of temperature which results
from power interruption that takes place on the residence premises. The power interruption must be
caused by a Loss Insured and the power source away
from the residence premises must remain energized.
This coverage does not increase the limit applying to
the damaged property.

Credit Card, Bank Fund Transfer Card. Forgery and
Counterfeit Money.
a.

We will pay up to $1,000 for:
(1) the legal obligation of an insured to pay because of the theft or unauthorized use of credit
cards and bank fund transfer cards issued to or
registered in an insured's name. If an insured
has not complied with all terms and conditions
under which the cards are issued, we do not
cover use by an insured or anyone else;

8.

(2) loss to an insured caused by forgery or alteration of any check or negotiable instrument;
and
(3) loss to an insured through acceptance in good
faith of counterfeit United States or Canadian

Refrigerated Products. Coverage B is extended to
cover the contents of deep freeze or refrigerated units
on the residence premises for loss due to power failure or mechanical failure. If mechanical failure or power
failure is known to you. all reasonable means must be
used to protect the property insured from further damage or this coverage is void. Power failure or mechanical failure shall not include:
a.

removal of a plug from an electrical outlet: or

b.

turning off an electrical switch unless caused by a

paper currency.

Loss Insured.

No deductible applies to this coverage.

This coverage does not increase the limit applying to^
the damaged property.

We will not pay more than the limit stated above for
forgery or alteration committed by any one person.
This limit applies when the forgery or alteration in
volves one or more instrument in the same loss.
b.

9.

We do not cover loss arising out of business pursuits or dishonesty of an insured.

c.

covered building or covered property contained in a
building resulting from the eruption of a volcano when

a.

volcanic blast or airborne shock waves;
ash, dust or particulate matter; or

c.

lava flow.

This coverage does not increase the limit applying to
the damaged property.
INFLATION COVERAGE

13. Collapse. We insure for direct physical loss to covered
property involving collapse of a building or any part of

To find the limits on a given date:

One or more volcanic eruptions that occur within a
72-hour period shall be considered one volcanic
eruption.

1.

fective date of this Inflation Coverage provision; then
2.

The limits of liability will not be reduced to less than the

If during
ability is
Inflation
effective

perils described in SECTION I - LOSSES I N SURED.

COVERAGE

B - PERSONAL

PROP-

ERTY. These perils apply to covered building and

breakdown, wear and tear, gradual deterioration, in-

personal property for loss insured by this additional

sects, vermin, inherent vice, or seizure or destruction

coverage;
b.

a.

GUARANTEED EXTRA COVERAGE
We will settle covered losses to the dwelling under Cover-

hidden decay:

sion at replacement cost without regard to the limit of

hidden insect or vermin damage:

liability, subject to the loss Settlement provisions in

our limit for loss by any Coverage B peril except
theft shall be the limit stated in the Declarations
for Coverage B. plus $2,500;

5

the term of this policy, the Coverage A limit of lichanged at your request, the effective date of this
Coverage provision is changed to coincide with the
date of such change.

age A and other building structures under Dwelling Extenc.

plicable, the following also apply:

multiply the resulting factor by the limits of liability for
Coverages A and B separately.

amounts shown in the Declarations.

In addition to limitations and exclusions otherwise ap-

(3) We have the option to defend at our expense
an insured or an insured's bank against any
suit for the enforcement of payment under the
Forgery coverage.

divide the Index on that date by the Index as of the ef-

a building caused only by one or more of the following
a.

We do not cover loss or damage caused by mechanical

under quarantine or customs regulations.

The limits of liability shown in Ihe Declarations for Coverages A and B will be increased at Ihe same rate as the increase in the Inflation Coverage Index shown in the
^ecTaratTorTs.

We will also pay for the removal of that ash. dust or
particulate matter which has caused direct physical loss
to a covered buildingj)^covered prop^rJy^ojUamejLui
a building.

garments trimmed with fur. precious and semi-precious

rect physical loss or damage.

Collapse does not include settling, cracking, shrinking,
bulging or expansion.

the loss is directly and immediately caused by:

b.

use nf defective material or methods in con
struction. remodeling or renovation if the collapse
occurs during the course ol the construction, remodeling or renovation.

Loss to an awning, fence, patio, pavement, swimming
pool, underground pipe. flue, drain, cesspool, septic
tank, foundation, retaining wall, bulkhead, pier, wharf
or dock is not included under items b.. c . d.. e.. and f.
unless the loss is a direct result of the collapse of a
building

12. Volcanic Action. We cover direct physical loss to a

10. Jewelry and Furs. Jewelry, watches, fur garments and
stones, gold other than goldware, silver other than

f.

11. Land. We will pay up to $10,000 for the cost required
to replace, rebuild, stabilize or otherwise restore the
land necessary to support the insured dwelling sustaining a covered loss. This may increase the limit applying
to the property.

This coverage does not increase the limit applying to
the damaged property.

silverware, and platinum are insured for accidental di-

(2) If claim is made or a suit is brought against an
insured for liability under the Credit Card or
Bank Fund Transfer Card coverage, we will
provide a defense. This defense is at our expense by counsel of our choice.

our limit for loss by theft and any covered peril, ex
cept those in item a., shall be $1,000 on any one
article and $2,500 in the aggregate.

Arson Reward. We will pay $1,000 for information
which leads to an arson conviction in connection with a
fire loss to property covered by this policy. This coverage may increase the limit otherwise applicable. However, the $1,000 limit shall not be increased regardless
of the number of persons providing information.

Defense(1) We may make any investigation and settle any
claim or suit that we decide is appropriate. Our
obligation to defend claims or suits ends when
the amount we pay for the loss equals our limit
of liability.

b.

d.

weight of contents, equipment, animals or people;

e.

weight of ice. snow, sleet or rain which collects on
a roof; or

SECTION I - CONDITIONS.
Except as specifically provided in SECTION I.

ADDI-

TIONAL COVERAGES, for Land, we will not pay for land
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area, or

crease in value If you fail to notify us within 90 days, our
...
....
. , , . , .
. •
.
payment# will nott exceed the limit of liability applying to the
building. See SECTION I • CONDITIONS - loss Settlement for additional provisions.

)u must notify us within 90 days of the start of any new
jilding valued at $5,000 or more or any additions to or re-

(1) property while at any other residence owned,
rented to, or occupied by an insured, except
while an insured is temporarily residing there.
Property of a student who is an insured is covered while at a residence away from home:

d. caused by or resulting from continuous or repeated
seepage or leakage of water or steam which occurs
over a period of time and results in deterioration,
rust. mold, or wet or dry rot.

Theft, including attempted theft and loss of property
from a known location when it is probable that the
property has been stolen.

(2) watercraft of all types, including their furnishings, equipment and outboard motors: or

This peril does not include:

(3) trailers and campers designed to be pulled by
or carried on a vehicle.

13. Sadden and accidental tearing asunder, cracking,
burning or bulging of a steam or hot water heating
system, an air conditioning or automatic fire protective
sprinkler system, or an appliance for heating water.

SECTION I - LOSSES INSURED
OVERAGE A-DWELLING
e insure for accidental direct physical loss to the property
jscribed in Coverage A. except as provided in
ECTION I -LOSSES NOT INSURED.

a. loss of a precious or semiprecious stone from its
setting;

OVERAGE B - PERSONAL PROPERTY
e insure for accidental direct physical loss to property
escribed in Coverage B caused by the following perils, ex»pt as provided in SECTION I - LOSSES NOT
VSUREO:

If the residence premises is a newly acquired
principal residence, property in the immediate past
principal residence shall not be considered property
away from the residence premises for the first 30
days after the inception of this policy

b. loss caused by theft:
(1) committed by an insured or by any other person
regularly residing on the insured location.
Property of a student who is an insured is covered while located at a residence away from
home, if the theft is committed by a person who
is not an insured:

. Fire or lightning.
. Windstorm or hail. This peril does not include loss to
property contained in a building caused by rain. snow,
sleet, sand or dust. This limitation does not apply when
the direct force of wind or hail damages the building
causing an opening in a roof or wall and the rain. snow,
sleet, sand or dust enters through this opening.

(2) in or to a dwelling under construction or of materials and supplies for use in the construction
until the dwelling is completed and occupied,
or

This peril includes loss to watercraft of all types and
their trailers, furnishings, equipment, and outboard
motors, only while inside a fully enclosed building.

(3) from the part of a residence premises rented
to others:
(a) caused by a tenant, members of the tenant's household, or the tenant's employees;

I. Explosion.

This peril does not include loss:
a. caused by or resulting from freezing;
b. caused by or resulting from continuous or repeated
seepage or leakage of water or steam which occurs
over a period of time and results in deterioration,
rust. mold, or wet or dry rot.

10. Falling objects. This peril does not include loss to
property contained in a building unless the roof or an
exterior wall of the building is first damaged by a falling
object. Damage to the falling object itself is not included.

14. Freezing of a plumbing, heating, air conditioning or automatic fire protective sprinkler system, or of a household appliance.
This peril does not include loss on the residence
premises while the dwelling is vacant, unoccupied or
being constructed, unless you have used reasonable
care to:

11. Weight of ice. snow or sleet which causes damage
to property contained in a building.
12. Sudden and accidental discharge or overflow of
water or steam from within a plumbing, heating, air
conditioning or automatic fire protective sprinkler system, or from within a household appliance.

a. maintain heat in the building: or
b. shut off the water supply and drain the system and
appliances of water.
15. Sudden and accidental damage to electrical appliances, devices, fixtures and wiring from an increase or
decrease of electrical currents artificially generated
There is no coverage for loss to a tube, transistor, wafer, card. chip, integrated circuit or similar electronic
circuitry and components

This peril does not include loss:

L Riot or civil commotion.
i. Aircraft, including
spacecraft.

self-propelled

missiles

(b) of money, bank notes, bullion, gold,
goldware. silver, silverware, pewterware.
platinum, coins and medals;

and

> Vehicles.
f

This peril does not include loss caused by smoke from
agricultural smudging or industrial operations.

(c) of securities, checks, cashier's checks,
traveler's checks, money orders and other
negotiable instruments, accounts, deeds,
evidences of debt, letters of credit, notes
other than bank notes, manuscripts, passports, tickets and stamps, or

Vandalism or malicious mischief, meaning only
willful and malicious damage to or destruction of property.

(d) of jewelry, watches, fur garments and gar
ments trimmed with fur. precious and semiprecious stones;

. Smoke, meaning sudden and accidental damage from
smoke.

).

;

a. to the system or appliance from which the water or
steam escaped;
b

caused by or resulting from freezing;

c. caused by or resulting from water which backs up
through sewers or drains or water which enters into
and overflows from within a sump pump, sump pump
well or other type system designed to remove sub

16. Breakage of glass, meaning damage to personal
property caused by breakage of glass which is a part
of a building on the residence premises. There is no
coverage for loss or damage to the glass.
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W P do nol insure for any loss to the property described
m Coverage A either consisting of. or directly and im
mediately caused by. one or more of the following:
a

b

collapse, except as specifically provided in SECTION
I.
ADDITIONAL
COVERAGES
for
Collapse;
freezing of a plumbing, heating, air conditioning or
automatic fire protective sprinkler system, or of a
household appliance, or by discharge, leakage or
overflow from within the system or appliance
caused by freezing. This exclusion only applies while
the dwelling is vacant, unoccupied or being constructed. This exclusion does not apply if you have
used reasonable care to:

g.

rust. mold, or wet or dry rot;

i.

contamination;

j.

smog, smoke from agricultural smudging or industrial operations;

k.

settling, cracking, shrinking, bulging, or expansion
of pavements, patios, foundation, walls, floors,
roofs or ceilings;

and appliances of water;
c.

d.

freezing, thawing, pressure or weight of water or
^clTTwheiher rtrweirirf w r t r or not. i o a fencer
pavement, patio, swimming pool, foundation, retaining wall, bulkhead, pier, wharf or dock;

I.

theft in or to a dwelling under construction, or of
materials and supplies for use in the construction.

vandalism or malicious mischief or breakage of
glass and safety glazing materials if the dwelling
has been vacant for more than 30 consecutive days
immediately before the loss. A dwelling being constructed is not considered vacant;

f.

continuous or repeated seepage or leakage of water or steam from a:
(1) heating, air conditioning or automatic fire protective sprinkler system;

2.

We do not insure under any coverage for any loss which
would not have occurred in the absence of one or more
of the following excluded events. We do not insure for
such loss regardless of: (a) the cause of the excluded
event; or (h) other causes of the loss; or (c) whether
other causes acted concurrently or in any sequence with
the excluded event to produce the loss:
a.

(2) household appliance; or
(3) plumbing system,
around any shower
stallation, or other
their walls, ceilings

including from, within or
stall, shower bath, tub inplumbing fixture, including
or floors;

c.

Water Damage, meaning:

(2) water which backs up through sewers or drains,
or water which enters into and overflows from
within a sump pump, sump pump well or any
other system designed to remove subsurface
water which is drained from the foundation
area; or
~ | 3 ) natural wateHrehrorthe surface of the ground
including water which exerts pressure on. or
seeps or leaks through a building, sidewalk,
driveway, foundation, swimming pool or other
structure.

However, we do insure for any ensuing loss from items
a. through I. unless the ensuing loss is itself a Loss Not
Insured by this Section.

until the dwelling is completed and occupied;
e

birds, vermin, rodents, insects, or domestic animals.
We do cover the breakage ofglass or safety glazing
material which is a part of a building, when caused
by birds, vermin, rodents, insects or domestic animals.

b.

Ordinance or Law. meaning enforcement of any
ordinance or law regulating the construction, repair
or demolition of a building or other structure, unless
specifically provided under this policy.
E8rth Movement, meaning the sinking, rising,
shifting, expanding or contracting of earth, all
whether combined with water or not. Earth move-
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Nuclear Hazard, meaning any nuclear reaction, radiation, or radioactive contamination, all whether
controlled or uncontrolled or however caused, or
any consequence of any of these. Loss caused by
the nuclear hazard shall not be considered loss
caused by fire, explosion, or smoke However, we
do insure (or direct loss by (ire resulting from the
nuclear hazard.

We do insure for any direct loss by fire, explosion
other than explosion of a volcano, theft, or
breakage of glass or safety glazing materials resulting from earth movement.

(1) flood, surface water, waves, tidal water, overflow of a body of water, or spray from any of
these, all whether driven by wind or not;

h.

(1) maintain heat in the building; or
(2) shut off the water supply and drain the system

wear. tear, marring, scratching, deterioration, inherent vice, latent defect or mechanical breakdown;

if accidental.

landslide, mudflow, sinkhole, subsidence and erosion Earth movement also includes volcanic explosion or lava flow, except as specifically provided in
SECTION t. ADDITIONAL COVERAGES lor
Volcanic Action.

which occurs over a period of time and results in
deterioration, rust. mold, or wet or dry rot. II loss is
caused by water or steam not otherwise excluded,
we will cover the cost of tearing out and replacing
any part of the building necessary to repair the
system or appliance. We do not cover loss to the
system or appliance from which the water or steam
escaped;

However, we do insure for any direct loss by fire,
explosion, or theft resulting from water damage.
d.

Neglect, meaning neglect of the insured to use all
reasonable means to save and pieserve property at
and after the time of a loss, or when property is
endangered.

e.

War.

including any undeclared war. civil war.

insurrection, rebellion, revolution, warlike act by a

3.

We do not insure under any coverage (or any loss consisting of one or more of the items below. Further, we
do not insure for loss described in Paragraphs 1. and 2.
immediately above regardless of whether one or more
of the following: (a) directly or indirectly cause, contribute to or aggravate the loss; or (b) occur before, at
the same time, or after the loss or any other cause of
the loss:
a.

conduct, act. failure to act. or decision of any person, group, organization or governmental body
whether intentional, wrongful, negligent, or without
fault;

b.

defect.

weakness.

inadequacy.

fault

or

unsoundness in:
[\)

planning, zoning, development, surveying, siting;

(2) design,

specifications,

workmanship,

con-

struction, grading, compaction:
(3} materials used in construction or repair; or
(4) maintenance;
of any property (including land, structures, or improvements of any kind) whether on or off the residence premises.

military force or military personnel, destruction or

However, we do insure for any ensuing loss from items

seizure or use for a military purpose, and including

a. and b. unless the ensuing loss is itself a Loss Not

any consequence of any of these. Discharge of a

Insured by this Section.

property involved and all encumbrances on the
property;

property covered, we shall not be liable:
a.

(4) changes in title or occupancy of the property
during the term of this policy;

for more than the applicable limit of liability.

surance may apply, you shall see that the following duties are performed:
a.

b.

protect the property from further damage or loss.

(8) evidence or affidavit supporting a claim under
the Credit Card. Bank Fund Transfer Card. Forgery and Counterfeit Money coverage, stating
the amount and cause of loss.

protect the property, keep an accurate record of
repair expenditures;
prepare an inventory of damaged or stolen personal
property. Show in detail the quantity, description,

I.

Loss Settlement. Covered property losses are settled
as follows.

actual cash value and amount of loss. Attach to the
inventory all bills, receipts and related documents

a

(1) The following personal property at actual cash
value at the time of loss:

that substantiate the figures in the inventory;
d.

(a) antiques, fine arts, painting, statuary and

as often as we reasonably require:
(1) exhibit the damaged property;

quest and permit us to make copies;
(3) submit to examinations under oath and sub-

to do so;
submit to us. within 60 days after the loss, your
signed, sworn proof of loss which sets forth, to the

building

(I) the time and cause of loss;

damaged

for

equivalent

con-

(b) the amount actually and necessarily spent
to repair or replace the dan;,) j i j ouilding.
(3) We will pay the actual cash value of the damage
to the buildings or other structures, up to the
policy limit, until actual repair or replacement is
completed.

(b) an amount in excess of the limit of liability
applying to the property

(4) You may disregard the replacement cost loss

Other personal property and carpeting, domestic
appliances, awnings and outdoor antennas whether

policy for loss or damage to buildings or other

best of your knowledge and belief:
b

(a) the replacement cost of that part of the
struction and use on the same premises; or

(a) an amount exceeding that necessary to repair or replace the property, or

pay the difference between actual cash value of the
property before and after the loss.

Appraisal. II you and we fail to agree on the amount
of loss, either one can demand that the amount of the
loss be set by appraisal. If either makes a written demand for appraisal, each shall select a competent, independent appraiser. Each shall notify the other of the
appraiser's identity within 20 days of receipt of the
written demand. The two appraisers shall then select a
competent, impartial umpire. If the two appraisers are
unable to agree upon an umpire within IS days, you or
we can ask a judge of a court of record in the state
where the residence premises is located to select an
umpire. The appraisers shall then set the amount of the
loss. If the appraisers submit a written report of an
agreement to us. the amount agreed upon shall be the
amount of the loss. If the appraisers fail to agree within
a reasonable time, they shall submit their differences
to the umpire. Written agreement signed by any two of
these three shall set the amount of the loss. Each appraiser shall be paid by the party selecting that appraiser. Other expenses of the appraisal and the
compensation of the umpire shall be paid equally by you
and us.

(2) We will pay the cost of repair or replacement,

not limited to. memorabilia, souvenirs and

(2) We will not pay:

b.

6.

(1) We will not pay more than the $10,000 limit on
land as provided in SECTION I, ADDITIONAL
COVERAGES.

substantially to their value including, but

(4) produce employees, members of the insured's

repair or replace any part to restore the pair or set
to its value before the loss, or

Glass Replacement, loss for damage to glass caused
by a Loss Insured shall be settled on the basis of replacement with safety glazing materials when required
by ordinance or law.

Buildings under Coverage A and other structures
under Owellmg Extension at replacement cost without deduction for depreciation, subject to the following:

without deduction for depreciation, but not ex-

collectors items;

to the extent it is within the insured's power

c

ceeding the smaller of the following amounts:

(c) property not useful for its intended purpose
household or others for examination under oath

(2) loss to property not repaired or replaced within
one year after the loss will be settled on an ac
tuaf cash value basis

ture cannot be replaced with new articles.

scribe the same: and

a.

5.

(d) any applicable Coverage A or Coverage B
limit of liability.

similar articles which by their inherent na

(b) articles whose age or history contribute

(2) provide us with records and documents we re-

e

(c) any special limit of liability described in the
policy; or

(7) receipts for additional living expenses incurred
and records supporting the fair rental value
loss;

make reasonable and necessary repairs required to

c

(b) the full cost of repair;

(6) an inventory of damaged or stolen personal
property described in 2 c . ;

give immediate notice to us or our agent. Also notify
the police if the loss is caused by theft. Also notify
the credit card company or bank If the loss involves
a credit card or bank fund transfer card;

Loss to a Pair or Set. In case of loss to a pair or set.
we may elect to:

(a) replacement cost at time of loss;

(5) specifications of any damaged building and detailed estimates for repair of the damage;

Your Duties After Loss. After a loss to which this in-

4.

(1) We will pay the cost of repair or replacement
but not exceeding the smallest of the following
amounts:

(3) other insurance which may cover the loss.

to the insured for an amount greater than the
insured's interest; nor

b.

oasis

following*

more than one person has an insurable interest in the

settlement provisions and make claim under this
structures on an actual cash value basis and
then make claim within 180 days after loss for

7.

Other Insurance. If a loss covered by this policy is also
covered by other insurance, we will pay only our share
of the loss Our share is the proportion of the loss that
the applicable limit under this policy bears to the total
amount of insurance covering the loss.

8.

Suit Against Us. No action shall be brought unless
there has been compliance with the policy provisions.
The action must be started within one year after the
date of loss or damage.
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within 60 days after receiving notice from us of
your failure to do so Policy conditions relating
to Appraisal. Suit Against Us and Loss Payment
apply to the mortgagee.

propertY damaged nt stolen with equivalent property.
Any propprty we pay lor 01 replace becomes our property
Loss Payment. We will adjust all losses with you. We
will pay you unless some other person is named in the
policy or is legally entitled to receive payment Loss will
be payable 60 days alter we receive your proof of loss

(f this policy is cancelled by us. the mortgagee shall
be notified at least 10 days before the date cancel
lation takes effect.

and:
a.

d.

reach agreement with you;

b.

there is an entry of a final judgment; or

c.

there is a filing of an appraisal award with us.

Mortgage
trustee:

Clause. The word "mortgagee" includes

If a mortgagee is named in this policy, any loss
e.

payable under Coverage A shall be paid to the
^mmgayee and you. ^s—mtetests irpp^af. Tl-mofe^
than one mortgagee is named, the order of payment
shall be the same as the order of precedence of the

If we deny your claim, that denial shall not apply to
a valid claim of the mortgagee, if the mortgagee:

b.

is caused by the activities of an insured.

c

is caused by a residence employee in the course
of the residence employee's employment by an
insured, or

reasonable charges for medical, surgical, x-ray, dental,
ambulance, hospital, professional nursing, prosthetic devices and funeral services. This coverage applies only:

(1) we are subrogated to all the rights of the
mortgagee granted under the mortgage on the
property: or

2.

to a person off the insured location, if the bodily injury:

1.

Coverage L and Coverage M do not apply to:

to a person on the insured location with the permission of an insured;

SECTION II
a.

d. is caused by an animal owned by or in the care of
an insured, or
3.

to a residence employee if the occurrence causing
bodily injury occurs off the insured location and
arises out of or in the course of the residence employee's employment by an insured.

EXCLUSIONS
(4) when the dwelling on the residence premises
is a two. three or four-family dwelling and you

bodily injury or property damage:

occupy one part and rent or hold for rental the
other part, or

(1) which is either expected or intended by an insured; or

(5) to farm land (without buildings) not in excess

Subrogation shall not impair the right of the
mortgagee to recevef the 4uJT amount ©T t t a
mortgagee's claim.

14 Intentional Acts. If you or any person insured under

pancy or substantial change in risk of which the

(2) to any person or property which is the resujuf

of 500 acres, rented or held lor rental to others:

willful and malicious acts ofan insured.
c.
b.

under this policy for the purpose of obtaining insurance

(2) pays any premium due under this policy on demand if you have neglected to pay the premium;

bodily injury or property damage arising out of

the rendering or failing to render professional services.

holding for rental of any part of any premises by any
d.

insured. This exclusion does not apply:

COVERAGE L - PERSONAL LIABILITY

2.

is not an insured location. This exclusion does not

non business pursuits:

apply to bodily injury to a residence employee

part time business pursuits of an insured who
is under 19 years of age;

claim or suit that we decide is appropriate. Our obli-

of yours:
(a) on an occasional basis for the exclusive use
as a residence;

amount we pay for damages, to effect settlement or
satisfy a judgment resulting from the occurrence,

(b) in part, unless intended for use as a residence

by

more

the ownership, maintenance, use. loading or unloading of:
(1) an aircraft.

than

two

roomers

or

vehicle owned or operated by or

rented or loaned to any insured; or
(3) a watercralt:

boarders, or

equals our limit of liability.

(a) owned by or rented to any insured if it has
(c) in part, as an office, school, studio or private garage;

13

bodily injury or property damage arising out of

(2) a motor

gation to defend any claim or suit ends when the

pay up to our limit of liability for the damages for which
the insured is legally liable; and

employee's employment by an insured.
e.

(3) to the rental or holding for rental of a residence

provide a defense at our expense by counsel of our

arising out of and in the course of the residence

(2) with respect to Coverage L to the occasional or

or any other insured for this loss.

choice. We may make any investigation and settle any

If a claim is made or a suit is brought against an insured for
damages because of bodily injury or property damage to
which this coverage applies, caused by an occurrence, we
will

bodily injury or property damage arising out of
any premises owned or rented to any insured which

benefits, then this policy is void and we will not pay you

LIABILITY COVERAGES

bodily injury or property damage arising out of

business pursuits of any insured or the rental or

this policy causes or procures a loss to property covered

mortgagee is aware:

1.

medically ascertained within three years from the date of
an accident causing bodily injury. Medical expenses means

(1) to activities which are ordinarily incident to

(1) notifies us of any change in ownership, occu-

S E C T I O N II

arises out of a condition on the insured Ideation
oi the ways immediately adjoining;

1.

13. No Benefit to Bailee. We will not recognize an assignment or grant coverage for the benefit of a person
or organization holding, storing or transporting property
for a fee This applies regardless of any other provision
of this policy.

mortgages.

a.

If we pay the mortgagee for any loss and deny payment to you:

(2) at our option, we may pay to the mortgagee the
whole principal on the mortgage plus any accrued interest. In this event, we shall receive a
full assignment and transfer of the mortgage
and all securities held as collateral to the mortgage debt.

11 Abandonment of Property. We need not accept any
property abandoned by an insured.

l U V t N A U t Wl - M t U l l A L f A T I V U N I S | U UNItHJ>
We will pay the necessary medical expenses incurred or
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inboard or inboard ouldtive motor power of
more than 50 horsepower:

(c| any omer person aciuauy or apparently (tiling on behalf of any insured.

power, 26 feet or more in overall length;
(c) powered by one or more outboard motors
with more than 25 total horsepower owned
by any insured, or

(2) any person who makes a claim because of bodily injury to any person who is in the care of any
insured because of child care services provided
by or at the direction of:

(d) designated as an airboat. air cushion, jet ski
or similar type of craft.

(a) any insured.
This exclusion does not apply to bodily injury to a
residence employee arising out of and in the
course of the residence employee's employment
by an insured. Exclusion e.(3) does not apply while
the watercraft is on the residence premises;
f

(b) any employee of any insured, or
(c) any other person actually or apparently acting on behalf of any insured.
This exclusion does not apply to the occasional child
care services provided by any insured, or to the
part-time child care services provided by any insured who is under 19 years of age.

bodily injury or property damage arising out of:
(1) the enlnistmenl by any insured to any person.
(2) the negligent supervision by any insured of any
person.
(3) any liability
insured, or

statutorily

imposed

workers' compensation, non-occupational disability
or occupational disease law;
c. from nuclear reaction, radiation or radioactive contamination, all whether controlled or uncontrolled
or however caused, or any consequence of any of
these:

3. Coverage M does not apply to bodily injury:
a. to a residence employee if it occurs off the insured location and does not arise out of or in the
course of the residence employee's employment
by an insured;

d. to a person other than a residence employee of an
insured, regularly residing on any part of the insured location.

SECTION II - ADDITIC I N A L
We cover the following in addition to the limits of liability:

on any

a.

liability:

1. Claim Expenses. We pay:

a. We will pay for property damage to property of
others caused by an insured.

a. expenses we incur and costs taxed against an insured in suits we defend;

b. We will not pay more than the smallest of the following amounts:

b. premiums on bonds required in suits we defend, but
not for bond amounts greater than the Coverage I
limit. We are not obligated to apply for or furnish
any bond;

(4} any liability assumed through an unwritten or
written agreement by any insured;

(1) for your share of any loss assessment charged
against all members of an association of property owners, or

with regard to the ownership, maintenance or use
of any aircraft, watercraft. or motor vehicle (or any
other motorized land conveyance) which is not covered under Section II of this policy;

(2) assumed under any unwritten contract or
agreement, or by contract or agreement in connection with a business of the insured:

c. reasonable expenses an insured incurs at our request. This includes actual loss of earnings (but not
loss of other income) up to $50 per day for aiding
us in the investigation or defense of claims or suits;

b. property damage to property owned by any insured.

d. prejudgment interest aw -d against the insured
on that part of the judgment we pay; and

c. property damage to property rented to. occupied
or used by or in the care of any insured. This exclusion does not apply to property damage caused
by fire, smoke or explosion.
d. bodily injury to a person eligible to receive any
benefits required to be provided or voluntarily provided by an insured under a workers' compensation, non-occupational disability, or occupational
disease law:

h. bodily injury to you or any insured within the
meaning of part a or b. of the definition of
insured.
the legal liability of any insured to*
(1) any person who is in the care of any insured
because of child care services provided by or at
the direction of:

COVERAGES

3. Damage to Property of Others.

2. Coverage I does not apply to

g. bodily injury or properly damage caused directly
or indirectly by war. including undeclared war. or
any warlike act including destruction or seizure or
use for a military purpose, or any consequence of
these. Discharge of a nuclear weapon shall be
deemed a warlike act even if accidental;

i.

socialion. Mutual Atomic Energy liability
Underwriters. Nuclear Insurance Association of
Canada, or any of their successors.

(1) replacement cost at the time of loss;
(2) full cost of repair: or
(3) $500 in any one occurrence.
c. We will not pay for property damage:
(U if insurance is otherwise provided in this policy.
(2) caused intentionally by an insured who is 13
years of age or older:
(3) to property owned by or rented to an insured,
a tenant of an insured, or a resident in your
household, or
(4) arising out of:

e. interest on the entire judgment which accrues after
entry of the judgment and before we pay or tender,
or deposit in court that part of the judgment which
does not exceed the limit of liability that applies

(a) business pursuits;
(b) any act or omission in connection with a
premises an insured owns, rents or controls, other than the insured location; or

2. First Aid Expenses. We will pay expenses for first aid
to others incurred by an insured for bodily injury covered under this policy. We will not pay for first aid to
you or any other insured.

(c) the ownership, maintenance, or use of a
motor vehicle, aircraft: or watercraft. including airboat. air cushion, jet ski. sail
board or similar type watercraft.

e. bodily injury or property damage for which an
insured under this policy is also an insured under a
nuclear energy liability policy or would be an insured
but lor its termination upon exhaustion of its limit

(a) any insured;

15
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(1) submit a sworn statement of loss to us within
60 days after the loss; and

Limit of liability. The Coverage L limit is shown in the
Declarations. This is our limit for all damages from
each occurrence regardless of the number of
insureds, claims made or persons injured.

(2) exhibit the damaged property if within the
insured's control;

The Coverage M limit is shown in the Declarations.
This is our limit for all medical expense for bodily injury
to one person as the resull of one accident.
!. Severability of Insurance. This insurance applies
separately to each insured. This condition shall not increase our limit of liability for any one occurrence.
•r
I. Duties After Loss. In case of an accident or occurrence, the insured shall perform the following duties
that apply. You shall cooperate with us in seeing that
these duties are performed:

e. the insured shall not. except at the insured's own
cost, voluntarily make payments, assume obligations or incur expenses. This does not apply to
expense for first aid to others at the time of the
bodily injury.
4. Duties of an Injured Person - Coverage M. The injured person, or. when appropriate, someone acting on
behalf of that person, shall:

Liberalization Clause. If we adopt any revision which
would broaden coverage under this policy without additional premium, within 60 days prior to or during the
period this policy is in effect, the broadened coverage
will immediately apply to this policy.

b. execute authorization to allow us to obtain copies
of medical reports and records; and

(1) the identity of this policy and insured.
c. submit to physical examination by a physician seleclejdJiyLiis^when and as olLen as we reasonably
require.

(2) reasonably available information on the time.
place and circumstances of the accident or occurrence; and

5. Payment of Claim - Coverage M. Payment under this
coverage is not an admission of liability by an insured
or us.

(3) names and addresses of any claimants and
available witnesses;
b. immediately forward to us every notice, demand.
summons or other process relating to the accident
or occurrence;

6. Suit Against Us. No action shall be brought against
us unless there has been compliance with the policy
provisions.

c. at our request, assist in:

No one shall have the right to join us as a party to an
action against an insured. Further, no action with respect to Coverage L shall be brought against us until the
obligation of the insured has been determined by final
judgment or agreement signed by us.

(1) making settlement;
(2) the enforcement of any right of contribution or
indemnity against a person or organization who
may be liable to an insured;

7. Bankruptcy of an Insured. Bankruptcy or insolvency
of an insured shall not relieve us of our obligation under this policy.

(3) the conduct of suits and attend hearings and
trials; and
(4) securing and giving evidence and obtaining the
attendance of witnesses;

8. Other Insurance - Coverage L. This insurance is excess over any other valid and collectible insurance except insurance written specifically to cover as excess
over the limits of liability that apply in this policy.

d. under the coverage • Damage to Property of
Others:
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Concealment or Fraud. This policy is void as to you
and any other insured, if you or any other insured under this policy has intentionally concealed or misrepresented any material fact or circumstance relating to this
insurance, whether before or after a loss.

a. give us written proof of claim, under oath if required, as soon as practicable;

a. give written notice to us or our agent as soon as
practicable, which sets forth:

i MIVU

Policy Period. This policy applies only to loss under
Section I or bodily injury or property damage under
Section II which occurs during the period this policy is
in effect.

Waiver or Change of Policy Provisions. A waiver or
change of any provision of this policy must be in writing
by us to be valid. Our request for an appraisal or examination shall not waive any of our rights.
Cancellation.
a. You may cancel this policy at any time by notifying
us in writing of the date cancellation is to take effect. We may waive the requirement that the notice
be in writing by confirming the date and time of
cancellation to you in writing.
b. We may cancel this policy only for the reasons
stated in this condition. We will notify you in writing
of the date cancellation takes effect. This cancellation notice may be delivered to you. or mailed to
you at your mailing address shown in the Declarations. Proof of mailing shall be sufficient proof of
notice:
(1) When you have not paid the premium, we may
cancel at any time by notifying you at least 10
days before the date cancellation takes effect.
This condition applies whether the premium is
payable to us or our agent or undef any finance
or credit plan.
(2) When this policy has been in effect for less than
60 days and is not a renewal with us. we may
cancel for any reason. We may cancel by noti

I U N II -

CONDITIONS
lying you at least 10 days before the dale cancellation takes effect.

(3) When this policy has been in effect for 60 days
or more, or at any time if it is a renewal with us.
we may cancel:
(a) if there has been a material misrepresentation of fact which, if known to us. would
have caused us not to issue this policy; or
(b) if the risk has changed substantially since
the policy was issued.
We may cancel this policy by notifying you at
least 30 days before the date cancellation takes
effect.
(4) When this policy is written for a period longer
than one year, we may cancel for any reason at
anniversary. We may cancel by notifying you at
least 30 days before the date cancellation takes
effect—
-c. When this policy is cancelled, the premium for the
period from the date of cancellation to the expiration date wilt be refunded. When you request can
cellation. the return premium will be based on our
rules for such cancellation. The return premium may
be less than a full pro rata refund. When we cancel,
the return premium will be pro rata.
d. The return premium may not be refunded with the
notice of cancellation or when the policy is returned
to us. In such cases, we will refund it within a reasonable time after the date cancellation takes effect.
6. Non-Renewal. We may elect not to renew this policy.
If we elect not to renew, a written notice will be delivered to you. or mailed to you at your mailing address
shown in the Declarations. The notice will be mailed
or delivered at least 30 days before the expiration date
of this policy. Proof of mailing shall be sufficient proof
of notice.
7. Assignment. Assignment of this policy shall not be
valid unless we give our written consent.
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waived, we may require an assignment of rights of recovery for a loss to the extent that payment is made by
us.

(b) aircraft, motor vehicles, recreational motor vehicles or watercraft. airboat. air cushion, jet ski or similar type of craft;

(1) any member of your household who is an insured at the time of your death, but only while
a resident of the residence premises, and

If an assignment is sought, an insured shall sign and
deliver all related papers and cooperate with us in a
reasonable manner

Death. If any person named in the Declarations or the
spouse, if a resident of the same household, dies:

a. to bodily injury or property damage arising out
of business pursuits of the insured in connection
with a business. This exclusion applies only if the
business is owned or financially controlled by the
insured or by a partnership of which the insured is
a partner or member;

Option Af - Additional Insured. The definition of insured
in this policy includes the person or organization named in
the Declarations as an additional insured or whose name
is on file with us Coverage is with respect to:
Section I • Coverage A.

2

Section II - Coverages L and M but only with respect to
the residence premises. This coverage does not apply
to bodily injury to an employee arising out of or in the
course of the employee's employment by the person or
organization

The limits for this option are shown in the Declarations.
The first amount is the limit for any one article; the second
amount is the aggregate limit for each loss.
t. We do not cover loss or damage caused by

Option BU - Business Pursuits.

Option 10 - Incidental Business. This option applies only
to the incidental business occupancy on file with us.

a. mechanical breakdown, wear and tear, gradual deterioration.

b. to bodily injury or property damage arising out
of the rendering of or failure to render professional
services of any nature (other than teaching or
school administration). This exclusion includes but
is not limited to:

This option applies only with respect to the location shown
in the Declarations.

Option HC - Nome Computer. The limit on electronic data
processing equipment and the recording or storage media
used with that equipment is increased to be the amount
shown on the Declarations for this option. There is no
coverage for said equipment or media while located away
from the residence premises except when said equipment
or media are removed from the residence premises lor the
purpose of repair, servicing or temporary use. An insured
student's equipment and media are covered while at a residence away from home.

Option FA - Firearms. Firearms and related equipment are
insured for accidental direct physical loss or damage.

OPTIONAL POLICY PROVISIONS
Each Optional Provision applies only as indicated in the
Declarations.

c. our limits (or loss by any covered peril except those
in items a. and b. are those shown in the Declarations.

(2) Under Coverage M to bodily injury to a pupil
arising out of corporal punishment administered
by or at the direction of the insured.

10. Conformity to State Law. When a policy provision is
in conflict with the applicable law of the State in which
this policy is issued, the law of the State will apply.

a. we insure the legal representative of the deceased.
This condition applies only with respect to the

b. our limits for loss by theft are those shown in the
Declarations (or this option. These limits apply in
lieu ol the Coverage B theft limit;

owned or operated, or hired by or for the insured or employer or used by the insured for
the putpose of instruction in the use thereof;
or

(2) with respect to your property, the person having
proper temporary custody of the property until
appointment and qualification of a legal representative.

Subrogation does not apply under Section II to Medical
Payments to Others or Damage to Property of Others.

1

theft is the limit shown in the Declarations for
Coverage B. plus the aggregate limit.

b. insured includes:

b

1. Section I COVERAGE B - PERSONAL PROPERTY is
extended to include equipment, supplies and fur
mshings usual and incidental to this business occupancy. This does not include electronic data processing
equipment or the recording or storage media used with
that equipment or merchandise held as samples or for
sale or for delivery after sale.

insects or vermin;

c. any process of refmishing. renovating, or repairing;

(1) architectural, engineering or industrial design
services;

d. dampness of atmosphere or extremes of temperatures:

(2) medical, surgical, dental or other services or
treatment conducive to the health of persons
or animals; and

e. inherent defect or faulty manufacture, or
f.

The Option 10 limits are shown in the Declarations.
The first limit applies to property on the residence
premises. The second limit applies to property while
olf the residence premises. These limits are in addition to the $200 special limit of liability on property used
or intended for use in a business.

rust, fouling or explosion of firearms.

2. We do not cover.
1. Section II applies to the business pursuits of an insured who is a:

(3) beauty or barber services or treatment;
a. breakage, marring, scratching, tearing or denting
unless caused by fire, thieves or accidents to
conveyances; or

c. to bodily injury to a fellow employee of the insured
injured in the course of employment; or

a. clerical office employee, salesperson, collector,
messenger; or

d. when the insured is a member of the faculty or
teaching staff of a school or college:

b. teacher (except college, university and professional
athletic coaches), school principal or school administrator.

(1) to bodily injury or property damage arising
out of the maintenance, use. loading or unloading of:

2. This option does not apply:

19

2. Section II: The residence premises is not considered
business property because an insured occupies a part
of it as an incidental business.

b. infidelity of an insured's employees or persons to
whom the insured property may be entrusted or
rented.
3

3. Section II Exclusion 1 b of Coverage I and Coverage
M is replaced with the following

In addition to limitations and exclusions otherwise applicable, the following also apply:

b. bodily injury or property damage arising out of
business pursuits of an insured or the rental or

FORM 5
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holding lor rental ot any part ot any premises oy an

processing, computer consulting or computer programming: or

insured. This exclusion does not apply:

is^the amount shown on the Declarations lor this op-

3

lli.s hm.t is in addition to the Special L.m.t of l.ab.l.iy
on business property.

(1) to activities which are ordinarily incidental to
non business pursuits or to business pursuits
of an insured which are necessary or incidental
to the use of the residence premises as an incidental business;

d.

the legal liability of any insured to:

2.

(1) any person who is in the care of any insured
because of child care services provided by or at
the direction of:

Option SG - Silverware Theft. The theft limit on
,
.
,,
.
silverware and goldware is increased to be the amount
shown in the Declarations for this option.

IN WITNESS WHEREOF, this Company has executed and attested these presents; but this policy shall not be valid unless
countersigned by the duly authorized Agent of this Company at the agency hereinbefore mentioned.

(a) any insured;

(2) with respect to Coverage L to the occasional or
part-time business pursuits of an insured who
is under 19 years of age:

Coverage applies only when the property is contained
,
i. J J
ii
tn ir,- w - .
a. in the described dwelling; or
"
b in structures on the residence premises.

(b) any employee of any insured, or
(c) any other person actually or apparently acting on behalf of any insured.

(3) to the rental or holding for rental of a residence
of yours'

(2) any person who makes a claim because of bodily injury to any person who is in the care of any
insured because of child care services provided
by or at the direction of:

(a) on an occasional basis for exclusive use as
a residence:
(b) in part, unless intended for use as a residence by more than two roomers or
boarders, or

(a) any insured.
(b) any employee of any insured, or

(c) in part, as an incidental business or private
(c) any other person actually or apparently acting en behalf of any insured.

garage;
(4) when the dwelling on the residence premises
is a two family dwelling and you occupy one part
and rent or hold for rental the other part; or

Coverage M does not apply to any person indicated
in (1) and (2) above.
This exclusion does not apply to the occasional child
care services provided by any insured, or to the
part-time child care services provided by any insured who is under 19 years of age.

(5) to farm land (without buildings) not in excess
of 500 acres, rented or held for rental to others.
4.

This insurance does not apply to:
a.

bodily injury to an employee of an insured arising

Option JF - Jewelry and Furs. Under SECTION I - AD-

out of the residence premises as an incidental

DITIONAL COVERAGES, item 10. is changed as follows.

business other than to a residence

employee

while engaged in the employee's employment by an

1.

b.

bodily injury to a pupil arising out of corporal pun-

2

the "$2,500" limit is replaced with the second amount
shown in the Declarations for this option.

ishment administered by or at the direction of the

c.

the "$1,000" limit is replaced with the first amount
shown in the Declarations for this option.

insured.

insured;

Option SA - Merchandise Samples.

liability arising out of any acts, errors or omissions
of an insured, or any other person for whose acts
an insured is liable, resulting from the preparation
or approval of data, plans, designs, opinions, reports, programs, specifications, supervisory inspections or engineering services in the conduct of
an insured's incidental business involving data

1.

Our limit for business property consisting of merchandise:
a.

held as samples.

b.

held for sale: or

c.

held for delivery after sale;
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Secretary

President

The Board of Oirectnrs. in accordance with Article Vl(c) of Ih.s Company's Articles of Incorporation, may from time to time
distribute equitably to the holders of the participating polices issued by said Company such sums out of its earnings as in its
ludgment are proper.

3001 8TH AVENUE
GREELEY, COLORADO

80638

1162-36
INSURED

MORTGAGEE

ALF, PHILLIP A & KATHERINE B
12976 S 300 E
DRAPER UT 84020-9539

BANK OF UTAH
175 S WEST TEMPLE
SALT LAKE CITY UT 84101-1410
LOAN NO.

HOMEOWNERS POLICY - EXTRA FORM 5
AUTOMATIC RENEWAL If the POLICY PERIOD is shown as 12 months, this policy will be renewed automatically
ject to the premiums, rules and forms in effect for each succeeding policy period. If this policy is terminated, w<
give you and the Mortgagee/Lienholder written notice in compliance with the policy provisions or as required by
POLICY PERIOO:
12 MONTHS
THE POLICY PERIOD BEGINS AND ENDS AT 12:01 AM
EFFECTIVE DATE:
03/08/88
STANDARD TIME AT THE RESIDENCE PREMISES
EXPIRATION DATE:
03/08/89
LOCATION OF RESIDENCE PREMISES
SAME AS MAILING ADDRESS

2ND MORTGAGEE
VALLEY BANK S TRUST
10620 S STATE
SANDY UT 84070-4107

COVERAGES & PROPERTY

B
C

SECTION I
DWELLING
DWELLING EXTENSION
PERSONAL PROPERTY
LOSS OF USE

LIMITS OF
LIABILITY

M

TTJ2TT

DEDUCTIBLES: - SECTION I $1000
$
206,000
$
50,000
$
204,500
ACTUAL LOSS
SUSTAINED

SECTION II
PERSONAL LIABILITY
(EACH OCCURRENCE)
DAMAGE TO PROPERTY OF OTHERS
MEDICAL PAYMENTS TO OTHERS
(EACH PERSON)

INFLATION COVERAGb INDhX:

$

300,000

$

500

$

1,000

IN CASE OF LOSS UNDER THIS
POLICY, THE DEDUCTIBLES WILL BE
APPLIED PER OCCURRENCE AND WILL
BE DEDUCTED FROM THE AMOUNT OF
THE LOSS. OTHER DEDUCTIBLES MAY
APPLY - REFER TO POLICY.

POLICY PREMIUM

FORMS, OPTIONS & ENDORSEMENTS
EXTRA FORM
FP-7195
WORKER COMP
FE-7502
OPT FA
FIREARMS 6 RELATED
EQUIPMENT $5000
JEWELRY
& FURS
OPT JF
$1500 EACH ARTICLE
$5000 AGGREGATE

410.00

DISCOUNT APPLIED:
HOME SECURITY
NEW HOME

OTHER LIMITS AND EXCLUSIONS MAY APPLY - REFER TO YOUR POLICY

PREPARED
10-24-89
FP-7001.4C
YOUR POLICY CONSISTS OF THIS PAGE, ANY ENDORSEMENTS
AND THE POLICY FORM. PLEASE KEEP THESE TOGETHER.

COUNTERSIGNED
BY

1?
AGE

CONTINGENT WORKERS' C O M P E N S A T I O N COVERAGE
We agree to issue to you a Standard Workers' Compensation Policy
at our approved rates, premiums and minimum premiums in the event
you become legally obligated to pay compensation benefits for any
person under the Workers' Compensation Act of the state in which
this policy is issued, provided:
1. that such obligation to pay compensation benefits does not arise
out of property, or that part of any property, rented to others or
held for such rental, or any other business, trade, profession or
occupation of you or of any partnership or joint venture of which
you are a partner or member;
2. you have not elected, and will not elect without 30 days written
notice received by us. to provide and pay compensation according
to provisions of the Workers' Compensation Act of the state in
which this policy is issued;
3. such obligation to provide Workers' Compensation did not exist
on the date which this endorsement is made a part of this policy
or did not exist on the most recent renewal date of this policy,
whichever is later;

FE-7502
(11/86)

ENDORSEMENT

4. you do not have in effect on the date of any accident that result
in such obligation a policy providing Workers' Compensate
benefits for the person with respect to whom the obligatio
arises;
5. this endorsement applies only to accidents which occur on or afte
the date on which this endorsement is made a part of this policy
Coverage under this endorsement shall not apply to any person whos
duties are principally in connection with the farming operations of th
insured.
The Standard Workers' Compensation Policy to be Issued shall bi
effective on the effective date of this policy or on the date of com
mencement of the operations in which such person or persons wen
engaged at the time of the injury, whichever is later.
Reference 4bove to the Workers' Compensation Act shall also includi
the "Occupational Disease Act" if applicable.
None of the terms of this policy apply to the insurance afforded b
this endorsement except the cancellation and non-renewal provisions

Printed in U S A

ADDENDUM 4

Henry E. Heath, #1441
STRONG & HANNI
Attorneys for Defendant
Sixth Floor Boston Building
#9 Exchange Place
Salt Lake City, Utah 84111
Telephone: (801) 5 32-708 0

FEB

7 t*S9
, \ .- *. ^*. * w

S>

,j.,v *c

* - — _
-~..IL<> C e r x

IN THE THIRD JUDICIAL DISTRICT COURT OF SALT LAKE COUNTY
STATE OF UTAH

PHILLIP A. ALF and
KATHERINE B. ALF,
Plaintiffs,
vs.

STIPULATED STATEMENT OF FACTS
Civil No. 890905997CV

STATE FARM FIRE AND
CASUALTY COMPANY, a
Foreign corporation,

Judge Raymond S. Uno

Defendant.

The parties hereby stipulate that the following are the
relevant facts pertaining to this matter and which may be considered
by the court in determining the issues of liability pursuant to
the motions for summary judgment to be filed herein:
1.

Plaintiffs are individuals, husband and wife, residing

in the City of Draper, Salt Lake County, State of Utah.
2.

Defendant State Farm Fire and Casualty Company is a

corporation licensed and authorized to conduct insurance business
in the State of Utah.
3.

On or about March 8, 1988, plaintiffs through defendant's

agent Fred R. Jensen purchased a homeowners policy of insurance

on their home and premises in Draper, Utah.

A copy of the policy

and declarations relating thereto are attached hereto as Exhibit A
and incorporated herein by reference.
4.

At all times material hereto said policy was in effect.

5.

On or about February 15, 1989, while this policy was in

full force and effect, and during a time when the home was fully
occupied by plaintiffs and not under construction, the main water
line to the home, in an area where it runs under the tennis court
of the plaintiffs and to the residence, froze and burst as a result
of unusually low temperatures occurring in the County of Salt Lake,
State of Utah.
6.

As a result of the freezing and bursting of the main water

line, large volumes of water excaped from the water line causing
extensive flooding and washing away of soil undermining the tennis
court, driveway, fences and other structures on plaintiffs1 premises
and causing damage thereto.
DATED this

/ /

day of January, 1990.
UNGRICHT, RANDLE & DEAMER

^-W.^^Jerrv/Ungricht ''
Attorneys for P l a i n t i f f s
DATED this

/£

day of January, 1990.
STRONG & HANNI

Attorneys S6r Defendant
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ADDENDUM 5

[11101] LEE, Plaintiff, Appellant v.
NATIONWIDE MUTUAL INSURANCE,
Defendant, Appellee
Tennessee Court of Appeals, Middle Section
at Nashville No 87-357-11 Filed April 29,
1988 Appeal from the Chancery Court, Davidson County, at Nashville Affirmed and
remanded
All-Risk Insurance—Exclusions of Earth
Movement and Water Below Surface of
Ground
Damage to the walls of a house from a shift in
the foundation caused by a leak in a sewer pipe
inside the house resulting in liquid sewage flowing beneath the foundation was excluded from
coverage under the owner's all-risk insurance
policy The policy exclusions for earth movement and for damage from water below the
surface of the ground barred coverage
James W Price, J r , 1st American Center,
Nashville, Tenn 37238, for Appellant Stephen
K Heard, Michael J Quinan, 3rd National
Financial Center, Nashville, Tenn 37219, for
Appellee

(d) water below the surface of the ground
including that which exerts pressure on or
flows, seeps or leaks through sidewalks, driveways, foundations, w|alls, basement or other
floors, or through dooh, windows or any other
openings in such sidewalks, driveways, foundations, walls or floors,
2 The following is (added to the EXCLUSIONS section
This policy does no|t insure under Section I
for loss caused directly or indirectly by any of
the following exclusions in this policy Such
loss is excluded regaridiess of any other cause
or event contributing concurrently or in any
sequence to the loss
c Earth movement
g Water below the [surface of the ground,

OPINION
[All-Risk Insurance]
Plaintiff sued to recover damages to a dwelling under terms of an "all risk" policy issued by
defendant The Trial Judge rendered summary
judgment for the defendant, and plaintiff
appealed
[Issue]
The sole issue presented on appeal is whether,
under the undisputed facts, the loss was
excluded by policy provisions
[Facts]
Plaintiffs complaint states that a leak in a
sewer pipe inside the house caused liquid sewage
to flow beneath the foundation, causing the
foundation to shift thereby producing cracks in
the walls of the house
The policy upon which suit is brought provides
The Company shall not be liable for loss
7 due to any and all settling, shrinking,
cracking, bulging or expansion of driveways,
sidewalks, swimming pools, pavements, foundations, walls,floors,roofs or ceilings,
12 caused by, resulting from, contributed to,
or aggravated by any of the following
(a) earth movement, including but not limited to earthquake, landslide, mudflow, earth
sinking, earth rising or shifting,

Plaintiff's deposition ^tates that, in the spring
of 1985, she saw a crack from the earth to the
roof where the brick had pulled apart about an
inch, windows separated from the house an inch
or more, front door separated from the house an
inch, roof sunk a couple of inches, on the inside
she saw daylight through the wall of the front
foyer, cracks in the bathroom, bedrooms, and
none of this damage was present when she
inspected the house 60 days before
The affidavit of David C Bourne, licensed
engineer, states
6 As is reflected in the report, the distress
experienced by the structure was almost
entirely in the form of cracking of the foundations, walls and floprs Said cracking was
caused by settlement of the structure Several
possible explanations! for such settlement are
contained in the report, one of which being a
reported sewer line leak under the foundation
of the structure Although the sewer line leak
may have been responsible in part for the
settlement which occurred, I observed no-evidence, and it is my opinion that the sewer line
leak caused no damage other than that resulting from such possible settlement, and erosion
or loss of ground
7 If the sewer line leak was in fact responsible for the settlement of the structure, such
settlement occurred for the following reason
The leak caused an accumulation of water
below the surface of the ground, which in turn
caused the movement or shifting of the earth
which supports the foundation of the structure

The affidavit of Edwin A McDougle, licensed
engineer, states
6 Based upon the observations made on
September 19 and October 8, 1985, a report
was issued to Nationwide (undated but sent
with a cover letter dated October 22, 1985)
signed by both myself and Mark Dunning A
copy of said report is attached hereto as
Exhibit 2, and a copy of said cover letter is
attached hereto as Exhibit 3 Said report concluded that the damage visible on the structure was the result of settlement in the
structure foundation, apparently due to consolidation of soil, resulting from water penetration and not associated with blasting at
the airport In my professional opinion and in
light of all information available, said report
was and remains accurate and complete
8 After a subsequent inspection of the
house by myself on April 30, 1986, a supplemental letter was issued to Nationwide Insurance Company, signed by myself and dated
May 9, 1986 A copy of said letter is attached
hereto as Exhibit 4 My conclusion, as
reflected in said letter, was and is that the
water coming from the plumbing leak saturated the soil under the structure and resulted
in the settlement of the foundation, causing
the damage shown in our original report
9. As is reflected in the report and supple
mental letter, the damages incurred by the
structure were in the form of cracking of the
foundations, walls, and floors It was and is
my opinion that such cracking was the result
of settlement of the structure Although settlement may have been caused by the plumbing leak discovered under the house, it is my
opinion that the plumbing leak was responsible for damage only to the extent that it
caused the settlement of the structure
The affidavit of Gerald B Kirksey, licensed
engineer and attorney, states
4 Prior to preparing this Affidavit, I
reviewed an Affidavit of Edwin A McDougle
and an Affidavit of David C Bourne Mr
McDougle and I both reach the conclusion
that a plumbing leak in the sewer system
triggered the movement and subsequent damage to Ms Lee's house Mr Bourne concluded
that "(B]ased on the available information,
the reported sewer line leak appears, in our
opinion, to be the most probable immediate
cause of the distress
First, in my opinion, the earth movement
exclusion referred to on Pages 5 and 6 of the
Memorandum refers to earth movement
caused by natural phenomena, including

earthquakes, landslides mud flow as in the
aftermath of the St Helens volcano earn
sinking such as sinkholes and earth rising or
shifting due to geologic plate movement vol
came action, or changes in underground soil
structure
Second, the water below the surface or the
ground exclusion specifically refers to hydro
static pressure caused by ground wattr and is
particularly relevant to basement leaks and
basement wall failures
The effluent leaking from the sewer pipe
was not water, but was sewage which is a
mixture of liquids, including water, and
solids While the water content of the sewage
was ultimately introduced into the ground
water system, the immediate damage caused
by the sewage was not contemplated by the
ground water exclusion In addition there is
no indication that the original house which is
approximately 25 years old, or the addition
which is approximately 15 years old was ever
adversely affected by earth movement or
water below the surface of the ground prior to
the 1985 sewage leak
Finally, most of the damage to the struc
ture was caused by lateral earth movement,
not settlement The north end of the two story
portion of the house moved northward
approximately two inches and westward
approximately one inch Parts of the house,
particularly the brick veneering, were literally torn into two parts by this movement
Based on interviews with Ms Lee and her
tenants, the Logsdons, and based on observation of the damaged area, I found no indication that the house had exhibited significant
settlement or movement prior to April, 1985
(emphasis supplied)
It is seen that the only conflict in the opinions
of the experts involves the following
Mr Kirksey undertakes to define the words,
"earth movement", and "water below the surface of the ground" by his "opinion" His affidavit does not assert his personal knowledge of the
accepted technical definition of the words in use
among engineers, but, even if he did so, such an
opinion is immaterial to the meaning of the
words used in a contract between an insurance
company and a property owner neither of whom
is shown to be cognizant of technical engineering
terms
[Earth Movement Exclusion]
The terms of a contract of insurance are to be
construed according to their plain, ordinary, and
popular sense, unless the words have acquired a
technical sense by commercial usage, Purdy v
Tennessee Farmers Mutual Ins Co, Tenn App
1979, 586 SW2d 128, or unless a contrary

intent is shown, Williams v Bankers Life Co,
TennApp 1971,481 SW 2d 386
There is no showing that the quoted words
have acquired a technical meaning by commercial usage or that the parties intended a special
meaning when making the contract Accordingly, the ordinary, popular meaning of the
words will control
The words, "earth movement", mean
differential movement of the earth's crust,
elevation or subsidence of land
Webster's Third New International Dictionary
Unabridged
Taken separately, the meaning of the word,
"earth", includes
fragmental material composing part of the
surface of the globe, soil, ground, usually distinguished from bed rock
Ibid
The word, "movement", means
The action or process of moving, change of
place or position or posture
Ibid
It thus appears that, taken together or separately, the words, earth movement, mean any
change of place, position or posture of the soil
[Water Below Surface of Ground]
Likewise, the words, "water below the surface
of the ground," have a clear popular meaning
Water means
the liquid that descends from the clouds as
rain, forms streams, lakes and seas
Webster's, supra No distinction is made in the
definition of water to exclude that which contains impurities or pollutants so long as it
retains its predominant characteristic of liquidity For example, river water is water no matter
how muddy and sea water is water no matter
how salty
The word, "below", means
downward from, at a lower level than, underneath
Webster's, supra
The word, "surface", means
the exterior or outside of an object, the outermost or uppermost boundary
Webster's, supra
The word, "ground", means
the surface on which man stands, moves and
dwells and on which objects naturally rest,
the surface of the earth
Webster's, supra

Thus, the words, "watei* under the surface of
the ground", mean any w^ter below the extreme
upper crust of the soil wh|ich retains its charac
tenstic of liquidity
[Conclusion]
The uncontradicted evidence show* that the
damage was caused by water under the surface
of the ground Water flowing in a sewer pipe is
still water, even though \\. is mixed with waste
The same water is still water when it leaks from
the sewer pipe and moves below the surface of
the ground Although it I may not be ' ground
water" in the sense of a subterranean stream, it
is nevertheless "water under the surface of the
ground", as described in tne pohcy
It is uncontroverted from the factual state
ments of the complaint, deposition and affida
vits that plaintiffs damages resulted from
(a) Earth movement, including
mud flow
earth sinking,
rising or shifting,
(d) Water below the suHace of the ground
Therefore, the loss is excluded by the provi
sions of the policy, quoted above
When the undisputed facis entitle a party to
a judgment as a matter of 'aw, that partv is
entitled to a summary judgment Ferguson \
Tomerhn, TtnnApp 1983, 656 S W 2d 378
The judgment of the Trial Court is affirmed
Costs of this appeal are taxed against appellant
The cause is remanded for such further proceed
mgs, if any, as may be necessary and proper
Affirmed and remandep
HENRY F TODD
PRESIDING JUDGE
CONCUR
[
SAMUEL L LEWIS, JUDGE
BEN H CANTRELLJ JUDGE

